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Preface 

 

We are pleased to introduce to you Tom III of Conference Proceedings  

"A Human being in Space and Time. Law and Economic aspects - case of Albania 

and Kosovo." 

The creation of this volume was necessary due to the great interest of the 

authors from Albania and Kosovo that during our conference at the University  

of Lodz presented different interesting academic views, quite exotic and so far 

unknown to the reader in Poland. 

These articles show a present economic and social situation as well  

as interesting legal studies from these countries. 

All this would not arise, thanks to the help of researchers from Albania and 

Kosovo. 

Undoubtedly, this event is the first of a series of conferences and workshops 

that will take place at the University of Lodz this year. 

Having the support of Institutions and Universities from Albania and Kosovo, 

the collaboration of the University of Lodz with these two countries will be 

strengthened in the future by exchanging scientific experience and preparing 

institutions of these countries in their integration path to the European Union. 

We want to express thanks to: 

Prof. Dhori Kule - Rector of the University of Tirana, 

Prof. Fatmir Memaj - Deputy Dean of the Faculty of Economics, 

University of Tirana, 

Dr. Bujar Leskaj - Chairman of the State Supreme Audit Institution  

of Albania,  

Prof. Artur Ribaj - Director of Financial Supervisory Department, 

Financial Supervisory Autority, Albania, 

Prof. Adela Shera - Faculty of Economics, University of Tirana. 

We also want to express appreciation to all authorities of foreign universities 

and the Ph.D and Ph.D. students from Albania, Kosovo and Poland who prepared 

articles. 

Special thanks for the Ph.D. students of European University of Tirana, 

University of Tirana, Albania and from Kosowo Universities who chose to publish 

their proceedings to our conference. 
 

In behalf of organizers, 

 
Renata Pisarek 

Gert Dragoshi 
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Artur Ribaj, Faculty of Economics, University of Tirana, Albania 

Bujar Leskaj, Faculty of Economics, University of Tirana, Albania 

 
CONSOLIDATED SUPERVISION AS AN OBLIGATORY 

COMPLEMENT TO AND NOT A SUBSTITUTE FOR SOLO 

SUPERVISION, THE CASE OF BANKING AND FINANCIAL GROUPS 

IN ALBANIA  
 

Overview  

 

This paper analyzes the legal and regulatory framework regarding consolidated 

supervision for banking and financial groups in Albania and the compliance with the 

existing Law “On banks in the Republic of Albania” (no. 9662, dated 18.12.2006, 

amended), particular EU Directives and core principle for effective banking supervision 

on consolidated supervision
1
.  

Based on the Law on Banks, article 4, pharagraf 41, 42, and 43, there are two group 

categories (banking group and financial group) supervised from Bank of Albania (in this 

paper, “group” means the banking group or the financial group, which includes the 

principal entity and its subsidiaries or affiliates which are financial institutions/entities, 

both domestic and foreign). These groups vary due to differences in structure, complexity 

and range of activities (Law on Banks, Article 4, Paragraph 2 and Article 54, Paragraph 2, 

as well as other financial activities supervised by Albanian Financial Supervisory 

Authority). 

Consolidation based on the Law on Banks extends to all relevant financial companies 

(subsidiaries and other entities) in which the principal entity has direct or indirect 

qualifying holding. The existing Regulation “On Consolidated Supervision” (approved 

upon the decision no. 68, date 28.07.2005 of the Bank of Albania Supervisory Council) 

has the legal basis to the Law no.8365, date 02.07.1998 “On banks in the Republic of 

Albania” which is abolished with the approval of the Law on Banks
2
 (no. 9662, dated 

18.12.2006, amended). 

Supervision on a consolidated basis enables the authority to identify those risks to 

which a credit institution (bank as per Law on Banks, Article 4, Paragraph 1 or non-bank 

                                                           
1 In Albania based on the Law “On banks in the Republic of Albania” (no. 9662, dated 18.12.2006, 

amended) here and after called “Law on Banks”, there are some key requirements for consolidated 

supervision.  
2
 The BoA has to consider the complete revision of the existing regulation “On Consolidated 

Supervision” (no. 68, date 28.07.2005) setting out the terms, conditions, requirements, references and 

principles for the consolidated supervision of banks and non-bank financial institutions which are principal 
2
 The BoA has to consider the complete revision of the existing regulation “On Consolidated 

Supervision” (no. 68, date 28.07.2005) setting out the terms, conditions, requirements, references and 

principles for the consolidated supervision of banks and non-bank financial institutions which are principal 

entities in a banking group or a financial group and operate under the Law on Banks and Albanian banking 

regulatory framework, approaching as well the Directive 2013/36/EU of the European Parliament and of the 

Council of 26 June 2013, Regulation (EU) No 575/2013 of the European Parliament and of the Council  

of 26 June 2013,  and the Core Principles for Effective Banking Supervision of the Basel Committee on 

Banking Supervision (BCBS ). 
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financial institution as per Law on Banks, Article 4, Paragraph 31) might be exposed 

because of its relations as principal entity (in this paper, “principal entity” means a bank 

or a non-bank financial institution with the legal seat in the territory of the Republic  

of Albania, which owns a qualified holding or controls one or more banks, or other 

financial institutions headquartered in or outside the territory of the Republic  

of Albania)
3
.  

Some other bordering requirements for banks as essential prevention measures  

in function of the group consolidated supervision. Based on the Law on Banks, the bank 

may not do any of the following without the prior approval in writing from the BoA: 

change the name; change the statute; finalize agreements with third parties for the 

exercise of the functions and duties for the administration and management of the bank; 

increase the capital through non-liquid assets; repurchase its own shares or those of its 

connected persons, directly or through another person, by: 

- granting credit or issuing guarantees;  

- decrease the capital;  

- appoint one or more administrators;  

- open a branch, subsidiary or  

- representative office inside or outside the territory of the Republic of Albania;  

- invest over 15% of its regulatory capital in the capital of a legal person who does 

not carry out banking activity;  

- transfer ownership of a qualifying holding or the control of the bank to third 

parties; increase the percentage of a shareholder with qualifying holding 

exceeding 20, 33 or 50% of the bank’s capital or its voting rights or to such degree 

that the bank becomes its subsidiary;  

- distribute its capital; etc.  

There are also, some other notification requirements that banks must comply to meet 

the supervision standards. 

 

I. Introduction 

 

The dual-level supervision of a group which is composed of several credit institutions 

or financial non-banks institutions is carried out at two levels, the level of the entire 

banking or financial group and the level of each entity of the group.  

The first level corresponds to the supervision on a consolidated basis and the second 

level corresponds to the supervision on an individual basis. The banking prudential rules 

set out in Directive 2013/36/EU of the European Parliament and of the Council of 26 June 

2013 on access to the activity of credit institutions and the prudential supervision of credit 

institutions and investment firms, amending Directive 2002/87/EC and repealing 

Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.06.2013, p. 338), Regulation (EU) 

No 575/2013 of the European Parliament and of the Council of 26 June 2013  

                                                           
3 Consolidated supervision (qualitative and quantitative) has to be considered as an essential element by 

the supervisory authorities in Albania based on the fact that a bank or a non-bank financial institution is 

exposed to risks that result not only from its operations but from the operations of its group entities 

(subsidiaries, affiliates and/or holding companies) and the real adoption of consolidated supervision is 

imperative for the implementation of the risk based approach supervision (either off site or onsite). 
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on prudential requirements for credit institutions and investment firms and amending 

Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1) and core principles for 

effective banking supervision of the BCBS (Core Principles for Effective Banking 

Supervision, September 2012) shall apply at both individual and consolidated levels
4
. 

 

II. Some principles for the revision of the existing regulation “On Consolidated 

Supervision”  
 

For the revision of the existing regulation “On Consolidated Supervision” for being  

in compliance with the Law on Banks, other supervisory regulatory framework and 

approaching the above documents, it is needed to be taken in consideration: 

1. The consolidated supervision as a complement to and not a substitute for solo 

supervision. Solo supervision is necessary because certain events elsewhere in the group 

and activities of other group entities that can pose a threat to the principal entity, such  

as intra-group linkages arising from transactions between the principal entity and other 

group entities, cannot be detected by consolidated supervision alone. So, in carrying out 

supervision on a consolidated basis, the focus of the authority remains the principal entity 

(bank or non-bank financial institution) itself, to supervise it as part of a group. Bank  

of Albania supervises respectively the banking group and the financial group, but in the 

market might be three types of groups as per the table below. But even for the third type 

of group, based on the Law on Banks, Article 86, BoA may order a bank to report  

on consolidated bases even in this case. The authority will, however, take account of the 

activities of other group entities to the extent that they may have a material bearing on the 

reputation or financial soundness of the principal entity being supervised by the authority. 

 
Banking Group Financial Group Mixed Group 

The principal entity 

Bank or Non-Bank 

Financial Institution (NBFI) 
Financial Entity 

Production or Trade 

Company 

Group entities 

Banks and NBFIs Banks and NBFIs Banks and NBFIs 

Financial Entities 

(Insurance, Securities, Funds, 

Pension, etc.) 

Financial Entities 

(Insurance, Securities, Funds, 

Pension, etc.) 

Financial Entities 

(Insurance, Securities, Funds, 

Pension, etc.) 

 

2. Accounting consolidation is the starting point for regulators to extend further on many 

other concepts and principles for consolidated supervision. But, consolidated supervision 

is an overall evaluation - both quantitative and qualitative - of the financial and prudential 

strength of a group to which a principal entity (bank or non-bank financial institution) 

belongs, to assess the potential impact of other group entities on the principal entity. 

 

                                                           
4 The existing Regulation “On Consolidated Supervision” (approved upon the decision no. 68, date 

28.07.2005 of the Bank of Albania Supervisory Council) did not have any approach with EU Directives and 

BCBS principles during these last 10 years. Moreover, this regulation has the requirements and the legal 

framework based on the Law no.8365, date 02.07.1998 “On banks in the Republic of Albania” which is 

abolished with the approval of the Law on Banks (no. 9662, dated 18.12.2006, amended). 
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2.1.  Quantitative Consolidated Supervision has to be based on covering areas such  

as regulatory capital, capital adequacy ratio (regulatory capital/risk weighted assets), 

large exposures, open foreign exchange positions, and investments in the capital  

of non-financial entities, etc. Consolidated prudential reports from the group are required 

in implementing consolidated supervision. 

  
Quantitative Consolidated Supervision - Minimum Standards 

Capital adequacy 

Ratio 

12% 

Large exposures • Limit of 20% of its regulatory capital on exposures to  

a counterparty or a group of connected counterparties; 

•Limit of 25% of its regulatory capital on exposures to  

a  counterparty or a group of connected counterparties when they 

are the parent bank, a subsidiary of the bank, one or more 

subsidiaries of the parent bank; 

•Limit of 10% of its regulatory capital on exposures to persons with 

a special relationship with the bank ( insiders); 

•Limit of 700% of its regulatory capital on altogether large 

exposures 

Investments in the 

capital of non-

financial institutions 

•Investments for an amount not exceeding 10% of the capital of that 

non-financial institution, but the investment at any time may not 

exceed 15% of the regulatory capital of the principal entity.  

•Total of such investments shall not exceed 60% of the regulatory 

capital of the principal entity  

 

2.2.  Qualitative Consolidated Supervision. The additional consolidated supervision 

beyond the quantitative assessment is known generally as qualitative consolidated 

supervision. It would broadly focus on the business controls, organization and 

management of a group. It therefore looks at the overall business environment of the bank 

or non-bank financial institution being supervised on a consolidated basis. In doing so,  

it also takes into consideration the business environment that has a relevance to the main 

parts of the group and takes account of those risks that are not, by definition, quantifiable. 

These risks include operational, litigation and reputational risks. In undertaking such  

a risk assessment, the authority would seek to understand how the management of the 

bank or non-bank financial institution being supervised undertakes its duties, irrespective 

of whether it is a principal entity or a group entity.  

The capital ties between entities in the group shall be illustrated in the form  

of an organogram or schematic representation (as per the figure below for a banking  

or financial group) that clearly shows the direct and indirect shares in capital or voting 

rights, or any other ties by which the principal entity controls or exercises a dominant or 

significant influence over the entity or by which it is related by joint control. 

Banking supervisors should carefully aim to identify the credit institutions and 

financial institutions within a financial conglomerate group, and obtain consolidated 

prudential reports on this group. However, supervisors should also look into the risks 

emanating from the commercial and industrial companies in a mixed group, and assess  

its impact on the financial soundness and reputation of the group. This may be done  
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by getting information in group annual reports and meetings with the senior management 

of the group. 

A theoretically advisable approach for supervising the mixed groups is to “ring-fence” 

a bank or banking subgroup belonging to a mixed group. “Ring-fencing” is often touted 

as a regulatory solution to problems in banking, finance, public utilities, and insurance.  

In a regulatory context, the term can best be understood as legally deconstructing a firm 

in order to more optimally reallocate and reduce risk. 

So utilized, ring-fencing can help to protect certain publicly beneficial activities 

performed by private-sector firms, as well as to mitigate systemic risk and the  

too-big-to-fail problem inherent in large financial institutions. If not structured carefully, 

however, ring-fencing can inadvertently undermine efficiency and externalize costs 

(Steven L. Schwarcz, 2013, Ring-Fencing, 69-110). In this way the bank’s operations will 

be isolated from the rest of the group, and ensuring the management to operate 

independently of the group management and also, is needed to place strict limits on the 

exposure of a bank toward other group entities. 

 

 

 
 

The principal entity and its group entities should have robust corporate governance 

policies and processes covering, for example, strategic direction, group and 

organizational structure, control environment, responsibilities of the Boards of Directors 

and senior management and compensation. These policies and processes should be 

matching with the risk profile and systemic importance of the principal entity. All the 

above information can then be used by supervisors for qualitative assessment and 

assessing the appropriateness and completeness of the coverage in the scope of the risk 

management system of the group as well as the sufficiency and effectively of the group’s 

internal controls and internal audit.  

3.  The BoA supervisors (home supervisors) should have to review the main activities  

of principal entity, and of group entities (both domestic and cross-border), that have  

a material impact on the safety and soundness of the principal entity and the group, and 

takes appropriate supervisory action. The home supervisors have to review whether  

the oversight of a group entity’s foreign operations by its management is adequate having 
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regard to their risk profile and systemic importance and there is no difficulty in host 

countries for the principal entity to have access to all the material information from their 

foreign branches and subsidiaries. Referring to the results of the risk based approach 

methodology, the group risk profile and systemic importance of the foreign operation,  

the supervisory authority has to visit the principal entity foreign branches or offices, and 

meet the host supervisors during these visits and assess whether it needs to conduct on-

site examinations of the principal entity’s foreign operations, or require additional 

reporting for off-site examination, and have the power and resources to take those steps  

as and when appropriate. 

4. The central bank supervisors should have the power to limit the range of activities 

which the banking or financial group may conduct and the locations in which activities 

can be conducted (including the closing of foreign branches or offices) if it determines 

that: the safety and soundness of the principal entity and the group is compromised 

because the activities expose them to excessive risk and/or are not properly managed;  

the supervision by other domestic or foreign supervisors is not adequate relative to the 

risks the activities present; and/or the exercise of effective supervision on a consolidated 

basis is slowed down. 

 

Conclusions  

 

Consolidated supervision considered as a complement to, not a substitute for, solo 

supervision. The Law on Banks provides some adequate provisions to facilitate 

consolidated and cross-border supervision. The existing Regulation “On Consolidated 

Supervision” (approved upon the decision no. 68, date 28.07.2005 of the Bank of Albania 

Supervisory Council) did not have any approach with EU Directives and BCBS principles 

during these last 10 years. Moreover, this regulation has the requirements and the legal 

framework based on the Law no.8365, date 02.07.1998 “On banks in the Republic  

of Albania” which is abolished with the approval of the Law on Banks (no. 9662, dated 

18.12.2006, amended).  

 

Recomendations 

 

 The existing regulation “On Consolidated Supervision” (no. 68, date 28.07.2005)  

to be changed completely setting out the terms, conditions, principles and requirements 

for the consolidated supervision of banks and non-bank financial institutions as principal 

entities in a banking or financial group, operating under the Law on Banks and Albanian 

banking regulatory framework , approaching Directive 2013/36/EU,  Regulation (EU)  

No 575/2013 and the Core Principles for Effective Banking Supervision of the BCBS 

(September 2012). 

 The reviewing of the existing regulation “On Consolidated Supervision” should  

be sustained by other regulations of the banking supervision as Regulation No.69, dated 

18.12.2014 “On the Bank's Regulatory Capital"; Regulation No. 48, dated 31.07.2013 

"On Capital Adequacy Ratio”; Regulation No. 10, dated 26.02.2014 “On the Risk 

Management from Large Exposures of Banks”;  Regulation No. 48, dated.14.07.2010 
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“On the open foreign exchange positions risk management”; Regulation No. 42 dated 

06.06.2001 “On the bank’s investments in the equity of commercial companies”; etc.  

 The reviewing of existing regulation for an effective consolidated supervision  

has to take in consideration as well, the best practises for consolidated supervision over 

the groups and cross-border groups, adequately monitoring and applying appropriate 

prudential norms to all aspects of the business conducted by these group entities, 

establishing regularly contact and information exchange with the various other 

supervisory authorities involved, within or outside Albania.  
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Desart Avdulaj, University of Tirana, Albania 

 

SEVERAL THEORIES FOR THE FUNCTION AND THE LEGAL 

BASIS OF CRIMINAL PUNISHMENT 
 

Introduction 

The rule of law is considered as the means by which the system of democratic values 

penetrates in the legal mechanisms. So as a result it cannot be a random state of the right. 

In case that stops being a state of the right it is converted into an unfair state with all the 

presence of the hierarchy of legal norms and procedures, because a state like this  is in 

contradicts with its own values that created. Different theories and sociological legal basis 

have been developed in terms of punishment and his function. Almost all this theories 

contain the idea that punishment it is necessary in every society, totalitarian or democratic 

because the existence of criminal cases its present everywhere despite the government.  

The purpose of this work it’s the treatment of criminal punishment as an institution of 

high importance to theory and practice in criminal law, by analyzing some of the most 

important theories that are presented to give legal meaning of criminal punishment. 

 

1. Theories of the legal basis of punishment 

a. Idealistic and metaphysical theories are the first theories that try to explain the 

basis of punishment in any society. According to them in every country there is a system 

of rules and norms that must  be respected. Violation of the rules contained in this system 

is a crime and anyone who violates them must be punished. So punishment is necessary.
5
  

b. The theory of divine justice connects the base of punishment from god. The state 

its representative of god and has the duty to punish anyone who doesn’t respect the god 

will. This right its delegated to the state and the violation of god will be punished. 

c. The theory of moral justice. In every society there is a system of moral norms that 

should be respected by all. The state has a duty to protect the moral rules and each person 

has to respect them. A person who breaker this moral rules may be punished by the state. 

According to this theory not every violation of moral rules may be punished. Society can 

react in different ways of punishment with different cases. 

d. The theory of legal justice, with its main representatives Hegel admits that in 

every society there is an absolute legal justice. Each individual of the society should keep 

this order. Any action that affect the law its consider harmful and also punish the person 

who its acting. The purpose of punishment its ti put in order the harmony of the society. 

e. The theory of social contract. Every individual comes to life with some natural 

rights as the right to life, right for property, right to be free, etc. Man tries to protect his 

own rights. Since that fails to protect all of them, a part of the state passes the rights under 

a contract. The state is obliged to protect the rights delegated by any violation committed. 

So the state has the right to punish a person who violates the rights of another person. 

                                                           
5 An explanation like this its idealistic and has more philosophical than a legal basic. Idealistic and 

metaphysical theories appear in different variants. They are different from each other only on the I issue  

of what contains on itself, forced rules for apply and in the way of explanation of the case and where the state 

find the power to punish the person who break the rules. 
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f. Legal theories. According to representatives of these theories, the criminal Law 

includes punishable behaviors. Laws must be recognized and respected by all citizens.  

If the law is violated, the state has the right to punish the person who commits such acts. 

g. Sociological theories say that the legal basis for punishment should be required to 

the rights and her role in society. Right in general and criminal law in particular have the 

duty to protect society from any action that violates the rules of society. The protection  

of the society it become through punishment that te state gives to that person. 

  

2. Theories of the damage functions. 

Nowadays, the term and his purpose remain controversial issues in circles of lawyers, 

criminologists, sociologists and panelists. . They give different explanations about the 

purposes and functions of the damage. For some of them, the punishment is a form of 

payback against the crime committed, while for others a prevention to the person that 

does not commit crimes in the future, or to keep under control the other part of society 

that has not committed a crime. Objectives and functions of punishment may change from 

one country to another. Below we present the main functions of punishment more  

in enological terms, for purposes of punishment under criminal law will be treated  

in the following paper. Although it is accepted that the penalty is not necessary for any 

offense, he considered as beneficial for victims of crime and to protect public values. 

Although the penalty is the old principle of sentencing in criminal contemporary practice 

it is still considered as one of the most important functions of the punishment
6
. 

 1. Inhibitory function- The main representatives of this theory have been Jean-Jacques 

Rousseau, and Jeremy Bentami, Bekarie Caesarea. According Bekaris and Bentamit, the 

role of the criminal justice system is to ensure the welfare of the community and this can 

be achieved when the commission of crimes prevented and minimized the gravity of the 

crimes committed. "Society should prevent crime by condemning it and that the sentence 

should be more severe than the potential benefits of the offense and the penalty must  

be in accordance with criminal behavior." According to representatives of this theory and 

their followers, the main purpose of punishment should not be revenge, punishment for 

the offense committed, but the protection of society from harmful behaviors and actions.
7
 

                                                           
6 About the '70s of the last century developed theories about "fair punishment" of the person, according to 

which the author's punishment is not a moral obligation but it should be placed under the effect that came 

from crime. This conception of the function of punishment is not intended to prevent the commission of other 

actions in the future or affect other people, but it is the only answer to what has already been accomplished. 

On the other hand, the sentence does not acknowledge the role of inhibitors; the penalty must  

be in accordance with the damage caused and not as the personal particulars or trends that they have to 

perform again this crime.  
7 Although the sentence is recognized to function more advanced than that of punishment, various 

researchers believe that it is difficult to carry out this function sentence. People refrain from committing  

a crime, this means that they think and act rationally. But, in reality, not always the case. There are people 

who commit crimes because they are mentally ill, and therefore do not control their emotions and impulsivity 

or acting under the influence of drugs or alkohol.General prevention includes measures of political, 

economic, social, administrative, legislative, etc. According to the mentions authors general deterrence aims 

influence to other people that they do not commit crimes. For this, the sentence imposed on a person should 

frighten other people. The purpose of punishment can be achieved through intimidation of people by laws and 

penalties provided in the law tougher.  
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Representatives of this theory were paying particular importance in the execution  

of the sentence. In their execution of the sentence must be such as to impress the person 

or attract the attention of other citizens. As special or prevention in terms of punishment 

is to detect the future commission of other crimes by individuals. Under this function, 

types and punishments must be such as to discourage people act war criminals. Forms of 

realization of special prevention are different: heavy sentence detention measures, placing 

them in institutions in order to improve and re-socialization.
8
 

2. Forbiden Function-  According mixed theories of the person punishment is for some 

purposes. The purpose of punishment is not just revenge against the person for the crime 

committed, but also the forbidion of other crimes in the future, putting the person  

in prision. The most common implementation of this function is the closure of the person 

in jail for a certain time by removing the opportunity to commit crimes. 

3. Rehabilitative function- Temporary theories of punishment as a main feature of the 

damage recognize the rehabilitation of the person who did e crime. So, the punishment  

is treated as a good tool to prevent the rise of crime and prevent forms of his appearance, 

but on the other hand, it’s an expression punishment for persons who commit such 

crimes
9
. 

 

Conclusions 

Even today, like in the past, criminal punishment is necessary to fight and prevent 

crime. The character of punishment is determined by the character of the state functioning 

in a particular society at a particular time, and the state through the punishment express 

negative assessment to the guilty and the offense. In conclusion we can say that the 

criminal punishment is an institution of great importance to theoretical and practical  

in criminal law and its applied by the State through the courts, under the law, against 

persons guilty of having committed a criminal offense and it apply on those people who 

commit crimes, based on some basic features: 

1. Criminal punishment is applied only against those guilty of committing criminal 

offenses defined by law.
10

 

                                                           
8 One of the criticisms made to the function of a sentence, is to minimize the use of concepts in human 

beings and human action. Researchers need to develop the theory of functions of a sentence that explain the 

behavior of people and causes internal and external make people perform and failure crimes, and remember 

that there are a number of other reasons that encourage people to perform crimes, mentioning the cause of the 

crimes RE criminal process itself, stigmatization made to persons who commit crimes and the lack of 

alternatives after they have finished serving the sentence first. On the other hand it is difficult to assess the 

inhibitory effect of punishment to other persons. No one can know if the person is restrained from committing 

a criminal act for fear of being punished. 
9 One of the point of temporary theories is risociety of the person, his re-enter into normal life without 

labeling, without stigma. New views expressed in the adoption of various international conventions in this 

field. According to this theory, the company should seek to improve the individuals who commit crimes, not 

through criminal classic law , but through such social measures that treat the person as a person with 

antisocial behavior and not as a criminal. The person must appear before justice against him in order to apply 

a treatment that would ensure his re-socialization.Under the concept rehabilitation of the punishment, the 

person who commit a crime should not be punish but treated in order to become heal in society. Judges but 

decide to keep the person for a certain time under rehabilitation , and see if the  person has been rehabilitated. 
10 The principle expressed in Article 2 of the Criminal Code of the Republic of Albania: "No one may be 

sentenced for an offense that is not already the expressly provided by law as a crime or offense. No one can 

be punished with a sentence type and extent provided for by law. "This statement expresses the basic 
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2. Criminal penalty applies only to persons guilty of committing the offense.  

This basic characteristic of the sentence relates to the principle of guilt. 

3. Criminal conviction has individual character, meaning that it applies only to that 

person who commit crime r or accomplice, guilty of committing the offense, but 

never to other persons not guilty. 

4. The only state body that has legal powers to enforce criminal conviction its the 

court, as a separate and independent body from other , based on the constitutional 

principle of legality, separation of powers and independence of the judge.
11

 

5. The fundamental characteritic its that criminal punishmet brings to prisioners  

suffering and restrictions of freedom and rights.
12

  

6. Criminal punishment brings consequences in the legal status of prisoners. After 

suffering the punishment, he will be barred until the execution of the conviction, 

or suffers some limitations amnestied
13

.  

The totality of these characteristics criminal conviction shows that  his society protects 

the rights and fundamental freedoms, constitutional order, the values of other socially 

important and distinguishes it from the austerity measures administrative, which provided 

for administrative offenses, or those civil legal. Criminal punishment is also distinguished 

by austerity entirely procedural character that can take the court during criminal 

proceedings to develop normally. For example, medical and educational measures 

provided for by Article 46 of the Criminal Code and that given by the court does not have 

the characteristics of a criminal punishment. 
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principle of law and link between crime and punishment. With no offense defined by law, there can  

be no criminal conviction and it cannot be understood without criminal sanction offenses. 
11 There is a  major difference from the implementation of other government measures that may be 

provided by other state bodies. For example administrative violations issued by the competent state 

administration bodies such as the police, etc., or disciplinary measures provided by the administration of the 

institution etc. So, only the court has the right to give a criminal sentence, or release a convicted person from 

serving further punishment on the conditions set by law. Any other state body does not have this right. 
12 For example, the punishment of entering in gail removes the freedom of movement of the convicted 

person, that causes an economic limitation of the convicted person. This component of the punishment to the 

guilty act towards his punishment, reach that he become in the future a usefuland a better person to society. 

Without a punishment he can not understand the content and essence of the criminal damage that implements 

the state through the courts against the guilties. 
13 For example convicted  person must declare this fact when he is  asked in official documents, or may 

not be accepted in a particular profession or work as required by law. Particularly this circumstance  

is important for purposes of qualifying as a relapse of the person when he after his punishment  commits 

another offense. 
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PUNISHMENT UNDER THE ALBANIAN LEGISLATION 
 

Introduction 

Protection of human rights in a democratic system seem a difficult task, and above  

all  permanent change. A chilling phenomen for human rights in any society have been 

and will continue to be criminal cases.  

The existence of criminal cases is quite old, and said that they were born with 

mankind. Consequently the combating and prevention of offenses has been a primary task 

for every state in ancient times. For this reason each country has developed its system  

of criminal penalties in order to prevent criminal acts and to make easier life and the 

existence of other rights of citizens, rights that can prejudiced in any time of the offenses.  

The purpose of this work is the treatment of criminal punishment as an institution  

of great importance to theoretical and practical in criminal law, by analyzing some of the 

most important theories that are prefixed to give legal meaning of criminal punishment. 

 

1.  Understanding the criminal punishment 

Criminal punishment is an institution of great importance to theoretical and practical 

in criminal law. In the current Criminal Code of 1994, like the previous one does not 

define the criminal sentence. "However with a criminal conviction in the criminal law of 

the Republic of Albania is understood that a coercive measure applied by the State 

through the courts, under the law against guilty persons who have committed offenses."
 14

 

This definition given for criminal punishment based on scientific criteria is devoid of 

politicization and ideology that characterized the previous Criminal Code, concerning the 

meaning and purpose of criminal punishment. Just resolution of issues of criminal 

responsibility and the system of penalties, as well as organizing suffering penalties right 

help fight harder against crime and uninterrupted. Even today, as in the past, criminal 

punishment is necessary to fight and prevent crime
15

. The character of punishment  

is determined by the character of the state functioning in a particular society  

at a particular time, and the state through the condemnation expressed negative 

assessment to the guilty and the offense.  Criminal punishment is distinguished from 

other austerity measures the state takes on those people who commit crimes as criminal 

punishment is applied only against those offenders who commit crimes  in the law,  

no individual character and state punishment for the convict
16

. 

 

2.  The purpose of criminal punishment 

In the Criminal Code of the Republic of Albania there is a major deficiency that is not 

given the definition of the purpose of criminal punishment, however this does not mean 

                                                           
14 I. Elezi, S. Kaçupi, M. Haxhia, Komentar i Kodit Penal të Republikës së Shqipërisë, SHB WEST 

PRINT, Tiranë 2009, f. 197 
15 V. HYSI, Penologjia, SHB Kristalina-KH, Tiranë 2012. fq18. 
16 I. Elezi, S. Kaçupi, M. Haxhia, Komentar i Kodit Penal të Republikës së Shqipërisë, SHB WEST 

PRINT, Tiranë 2009, f. 197-200 
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that criminal punishment in our criminal law does not pursue certain goals for the 

punishment of the guilty, in the fight against crime, protection of the constitutional and 

fundamental rights and freedoms of the offenses
17

. Criminal conviction in democratic 

societies has purposes other than those that follow criminal conviction in totalitarian 

societies. 

The purpose of the first major criminal punishment is the punishment of the 

perpetrator who committed the offense, stop further activity criminal, as well as the 

rehabilitation of his to become useful to society in the future, or as it is called in legal 

terminology prevention special.  

The other main purpose of criminal punishment is the education of citizens with  

a sense of respect for the laws of the state called general deterrence. Here is the word for 

people to create confidence that the rule of law do not leave any guilty unpunished and 

does not punish any innocent person. Special prevention, punishment of the guilty,  

is inseparable from general prevention (educational character of the sentence) and two of 

them together in the unity of purpose of punishment comprise the rule of law.  

In any case criminal conviction cannot be regarded as revenge against the offender 

commits the offense, but it is necessary to distingust the severity  punishment  

of retaliation which is compatible with humanity.
18

 

 

3. The system of punishment under Albanian legislation 

Criminal Code of the Republic of Albania is built on the basis of a certain system and 

based on scientific criteria, with the sole purpose to serve the fight against crime. With 

the system of penalties understand the types of penalties provided for in law.  

In the general section of the Criminal Code of the Republic of Albania, specifically in its 

Chapter V, it provided the entirety of criminal penalties species, called in legal 

terminology the term system of penalties. Total system of penalties are provided  

18 articles ranging from Article 29 to Article 47. From the structural point of view  

is maintained traditional forms, she classify convictions in two major groups: 

- Convictions in major penalties for persons who have committed crimes and penalties 

group for persons who have committed criminal offenses. 

-The second grouping of additional penalties penalties for persons who have 

committed crimes and additional penalties for persons who have committed criminal 

offenses
19

.  

From the structural point of view, in the Criminal Code have been preserved are the 

criteria that have been the foundation of the system of penalties to the Criminal Code of 

the previous division into two major groupings classic, in that penalties for crimes and 

criminal offenses.  

With changes made to the Criminal Code is not mentioned terminology "prison". This 

has been replaced with the term "imprisonment". This replacement is justify because term 

"prison" has a broader meaning than that "imprisonment" In the latter we are dealing with 

                                                           
17 Ibidem. 
18 McLAughlim, “Deterrence”, botuar në “The Sage dictionary of criminology”, Sage 2001.fq 35. 
19 I. Elezi, S. Kaçupi, M. Haxhia, Komentar i Kodit Penal të Republikës së Shqipërisë, SHB WEST 

PRINT, Tiranë 2009, f. 201 
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a specific right to deprive prisoners
20

. Compared with the previous Criminal Code, 

although we have almost the same structure for the system of penalties is noted that no 

talk of such types of criminal convictions socialist character such as re-education through 

labor sentence, or social correction etc. 

The principal punishments, and punishments alternatives for prision. 

The main penalties are regulated in Article 29 of the Penal Code which provides 

specifically: "For people who have committed crimes are given the key punishment 

1. life imprisonment 2. Imprisonment 3. Fine  

For persons who committed the criminal offense given the main penalties:  

1. Imprisonment 2. Fine  

The punishment of imprisonment and fine are given both when the relevant  

provisions of this Code."  

Regarding the meaning of the major punishments under Article 29 of the Penal Code 

provides that that law may be granted by the court on its own, independent of other kinds 

as punishment measures against the persons guilty of committing a crime. The court  

is entitled to in any particular case to give this or that kind of major penalty against the 

offender, always based on Article 29 of the Criminal Code and the relevant provision of 

the Special Part of the Penal Code. Even for people who have committed criminal 

offenses main penalties are separate from those provided in the second paragraph of 

Article 29 of the Criminal Code, ie imprisonment or fine as provided that makes specific 

provisions of the Special Section of the Criminal Code. 

So for example, the offense of "Leaving the scene of an accident" for the driver of the 

vehicle constitutes a criminal offense under Article 273 of the Criminal Code and the 

court has the right to appoint the principal punishment with imprisonment penalty. As for 

the criminal offense of using  phone calls as the court may determine the main sentence 

just fine. The main penalties are only those provided for in Article 29 of the Criminal 

Code and they can be given separately. The main penalties under this section are: 

1- For crimes: life imprisonment; imprisonment; fine. 

2- For criminal offenses, imprisonment; fine. 

With regard to additional penalties they are provided for in Article 30 of the Criminal 

Code, and are as follows: 

1- Denial of the right to exercise public functions. 

2- Confiscation of means for committing the offense and the criminal product. 

3- The ban on driving stripped of decorations and honorary titles. 

5- The removal of the right to practice a profession or skill. 

6- Removal of the right to undertake leading to juridical persons. 

7- Prohibition to stay in one or more administrative unit out of the territory. 

9- The obligation to publish the court. 

The court, in special cases when the criminal punishment is deemed inadequate and 

the law provides for imprisonment up to three years, or other penalties easier for the 

offense committed, has only the assignment of punishment. 

Also, the Criminal Code are defined alternatives to imprisonment, in Articles 58-65. 

These alternatives are: suspension of execution of a sentence and put on probation; stay  

                                                           
20 Ibidem. 
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at home; suspension of a sentence and the overt compulsion to perform work in the public 

interest; release on parole.These alternatives to imprisonment can be imposed only by  

a court and only if the conditions stipulated by the relevant articles of the Criminal Code. 

Generally the main criteria on which imposed these measures are the time of detention, 

the character of the offense and the social dangerousness of her mental condition and 

health of the convict, personal commitments and family to the prisoners, duties at work 

and other obligations the prisoners, the behavior of prisoners during the time he stayed in 

the penitentiary institutions, character and personality of prisoners etc
21

. 

Also, the Criminal Code also provides medical and educational measures which 

specifically regulated in article 46 of the Criminal Code and depend from fines because of 

the characteristics they have. Medical and educational measures are provided to minors 

who have not attained the age of criminal responsibility and to persons with mental 

illness.
22

 

 

Conclusions 

The system of penalties provided for in our Penal Code appear quite coherent for days 

on which they occur. But seeing growth, trends and dynamics of criminality is required, 

both to make changes to the Criminal Code, which requires additional penalties growth 

and increasing alternative sentencing. Another problem that should solve is that these 

changes mentioned above are made only if their improvement is achieved and no changes 

are unnecessary when changing the state of crime in the country. However it should be 

noted that the frequent changes are necessary for the conditions in which crime takes 

place and spreads sotme. Criminality is a negative phenomen for any society therefore we 

must be attentive to prevent and fight it so that life in the community to be safe for all and 

not jeopardized by negative phenomena such as the phenomenon of criminality. 

Prevention and combating of crime as the ultimate goal of any democratic society, 

should be so even for our society. Therefore in the future need to work better and more 

efficiently by all stakeholders determinant towards meeting this goal.  

Legislative and law enforcement institutions need to be more diligent in keeping up 

with prudence and objectivity of their duties. Only in this way can we achieve the results 

we want in terms of combating and preventing crime. 
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THE REAL RIGHTS ON FOREIGN ITEMS AND THEIR 

APPLICABILITY ACCORDING LAW NR 7850 DATED 29.7.1994 “ FOR 

THE CIVIL CODE OF THE REPUBLIC OF ALBANIA “ 
 

Introduction 

Referring to the Law Nr 7850 dated 29.7.1994 “The Civil Code of the Republic 

 of Albania “, the institution of usufruct is dealt in Chapter IV, precisely Articles  

232-206
23

. According to article 232 the usufruct is the right of a person (usufructuary) to 

enjoy an item that belongs to another person with the obligation to guard it and maintain 

it. The Civil Code acknowledges as manner of creation of the usufruct by law, legal 

action or with winning prescription not forgetting the obligation for registration of this 

item in the records of real estate according to the articles and conditions of the  

Law Nr 33/2012 dated on 21.03.2012 “ Registration of immovable properties” 

 

1. Rights, obligation and cases of termination of the usufruct  

The usufruct can be with time terms or not, but in each case cannot go beyond the life 

of the usufructuary. In the case that the right of the usufruct belongs to an individual 

cannot last for longer than 3 years. The Civil Code of the Republic of Albania
24

 

acknowledges the right of co-usufruct, and the ways of regulation of it (Article 236). 

Usufructuary uses the item under usufruct, but cannot change the economic direction that 

he has had in the beginning of the usufruct, without the confirmation of the owner  

or without the authorization of the local court, when the owner and the usufructuary don’t 

get along. During the usufruct or at the end of it, the usufructuary can remove the changes 

made to the item, under the condition of the first paragraph of this article that can be 

detached without damaging the item, returning it to the initial state, except when 

otherwise predicted when the agreement is made
25

. 

In connection with the affiliation of fruit under Article 239
26

 of Law No. 7850, 

 date 29.7.1994 “Civil Code of the Republic of Albania”to the usufructuary belong the 

natural and civil fruits that produces object during continuity of usufruct.  

                                                           
23Title IV : Usufruct,  Chapter I, General Provisions, The Content of Usufruct of Law No. 7850, date 

29.7.1994 “Civil Code of the Republic of Albania” 
24 (As amended by Law no. 121/2013 dated 18.04.2013, Law no. 17/2012 dated 16.02.2012, Law  

no. 8781 dated 3.5.2001) 
25 The usufructuary at the end of the usufruct does not have the right to ask for reward for the 

improvements made to the item during the time that has used it even value might be added, except when 

agreed when the initial agreement of the usufruct is done. The added value should be compensated with the 

damages that might have been done to the item without the fault of the usufructuary. When there could not be 

place for compensation the usufructuary can remove the added items made, without damaging the item, 

except when the owner accepts to pay their value like they were detached. 
26To usufructuary belong the natural fruits and civil fruits produced by the thing during the continuity  

in time of usufruct. 

The natural fruits which were not separated from the thing at time when started usufruct belong  

to usufructuary and vice versa when they are not separated when usufruct ends, they belong to owner. 



24 
 

Natural fruits that are not separated from the object at the start of the usufruct belong 

usufructuary and conversely, when they are not separated from the thing when usufruct 

ends, they belong to the owner. Usufructuary can transfer this right to another for a time 

or all the time being of it, except when the act of creation is otherwise provided.  

The transfer must be notified in writing to the owner, otherwise the previous usufructuary 

and a person who has acquired such rights are jointly responsible owner. 

Usufructuary also has the right of alienation of the item / items subject to usufruct  

to the extent that they are intended to be alienated in accordance with their nature.  

In other cases, the usufructuary cannot alter things in usufruct without consent of the 

owner or without the authorization of the district court, except when the act of creation  

is otherwise provided. The authorization shall be granted when touched interests of the 

owner, usufructuary or third parties
27

. Are also subject to usufruct, items collected  

by other benefits gives usufruct, but not fruit.
 28

  

Usufructuary enjoys the rights of easements related to the property over which  

the usufruct and other real rights to be enjoyed by the owner himself, in addition  

to the limitations provided for in the act of creation or the law. 

Under Articles 246-254
29

usufructuary has the following obligations: 

1. To compensate the value of the item lost or damage of it, except when it proves 

that they are not caused by his fault. 

2. Receive the items in the condition they were before the start of usufruct. Items  

in usufruct taken over inventory made by notarial act in the presence of the owner, having 

been notified in an appropriate term. It is the right of parties in inventory listing all the 

details relating to the definition and condition of the items taken in usufruct. Inventory 

can also be performed by private act, when in agreement of both parties, who are present 

during its performance. The cost of the inventory are borne by the usufructuary, unless 

otherwise provided in the act of creation. 

3. The owner must send at the end of each year a detailed written notice signed  

by him, to items that no longer exist or for items that have replaced them, as well as other 

benefits from items in usufruct, which do not fall in the category of fruit. The cost of the 

annual statement, are in charge of usufructuary, unless the act of creation is otherwise 

provided. 

                                                           
27 When things in usufruct altered or replaced with other items, these belong to the owner and at the same 

time are subject to usufruct. The above rule applies to everything from the gathering of liabilities subject  

to usufruct, compensation for damages or compensation for depreciation of property, when replacing  

or improving items subject to usufruct. 
28 With regard to investments, Article 243 of Law No. 7850, date 29.7.1994 “Civil Code of the Republic 

of Albania”titled: “Investment”, states that the owner and the usufructuary must agree that money subject  

to usufruct be invested in productive way or spent on other property interest in usufruct. The owner and 

usufructuary must be in accordance that the money object of usufruct will be invested in a fruitfull way  

or expesed in the interest of other property in usufruct. The usufructuary has the right to lease items in 

usufruct unless otherwise provided in the act of its creation. When usufruct, the owner must honour the lease 

normally started first, unless its extension is been done without his consent. When the usufructuary or tenant 

requested consent rental owner and he has not replied within the deadline, the consent is deemed granted. 

When stopped usufruct, leases for a term of five years, are valid only for five years from the day it started 

renting. 
29Title IV : Usufruct,  Chapter III, Obligations sourcing from Usufruct of Law No. 7850, date 29.7.1994 

“Civil Code of the Republic of Albania. 
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4. Owner gives written assurance in writing to fulfil the obligations derived from the 

usufruct, except when the act of creation is discharged by such obligation or where the 

interests of the owner on the items in usufruct are adequately secured by an institute  

in charge this work. Parents have the legal usufruct on items owned by their children 

exempted from the provision of such a guarantee. When the usufructuary is discharged 

from the obligation to grant the guarantee, the owner is entitled to ask for him to be told 

every year the things that have been given in usufruct or recognized by the notification  

of a credit institution for money or securities stored. 

5. Usufructuary cannot win possession of the items put in usufruct, without 

fulfilling the obligations arising from this article. In case the usufructuary does not 

guarantee, arrangements for the administration of things in usufruct. Holiday items leased 

or entrusted to an administrator selected by agreement between the owner and 

administrator and when not reached such an agreement, the administrator appointed by 

the district court. The usufructuary has the right to maintain his residence and his family, 

a flat included in usufruct. The money involved in usufruct invested with interest. 

Movable items that wear out or damaged by use or threatened food items to break down, 

sold and their value is given with interest or use for things in usufruct. Usufructuary may 

require to be left movable enough for personal use.
30

 Taxes, fees, bonuses, land rents and 

other charges related annual revenues in usufruct are in charge of usufructuary
31

. 

 

Cases of termination of usufruct (Article 255
32

): 

- The death of the usufructuary or cessation of usufructuary legal entity; 

- the termination of term decided in the establishment act 

- the unification of qualities of owner and usufructuary in a sole person; 

- the complete destruction or the loss of thing given in usufruct 

- by non-usage of usufruct continuously for twenty years. 

Usufruct may cease when the usufructuary rights abuses or does not fulfil the 

obligations arising from usufruct. However, the court, under circumstances that will result 

may order that the usufructuary give guarantee in case he is discharged from such 

obligation, or at the request of the owner to leave him in the administration of property  

or a person usufruct and other or renting property. Usufructuary may require, at its own 

expense, to waive the usufruct due to the burdens and obligations arising from it. When 

usufruct, the usufructuary or his heirs are obliged to make available proprietary items put 

in usufruct
33

. 

                                                           
30 The expenses necessary for the preservation, maintenance, management of the object and not the usual 

remedies when they are a result of non-fulfilment of its obligations to the property in usufruct, are in charge 

of usufructuary. Providing items in usufruct in favour of the owner of the risks that usually they must be 

provided or that are required by law. In case of damage usufruct lies on remuneration paid. When usufruct 

does not meet such an obligation, the owner has the right to own property insurance and the usufructuary  

is obliged to pay costs. 
31 In the case of public expropriations under Article 253 31of the Law No. 7850, date 29.7.1994  

“Civil Code of the Republic of Albania”, when the thing in usufruct expropriated for public interests, usufruct 

passes over the corresponding reward. 
32Law No. 7850, date 29.7.1994 “Civil Code of the Republic of Albania,  “Usfruct ends” 
33 Use (Usus) and Habitation(Habitatio) jointly addressed to the Civil Albanian Royal Code andin 

Articles 259 and 26033of Law No. 7850, date 29.7.1994 “Civil Code of the Republic of Albania”. The person 
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Conclusions 

The right of servitude must be exercised at the time and manner which brings less 

difficulties and troubles to owner of servient property. When the property, on which 

utility the servitude is established, is to go under apportion, servitude will serve to each 

part, with the condition that the burden of servient land must be not aggravated.  

The owner must not reduce or make difficult the usage of servitude by his acts,  

or nonperformance of his acts. But if the conditions have changed and the owner of 

servient property is burdened or prevented in the exercise of his ownership rights, he can 

demand to the owner on whose utility is put the servitude the change of the place of 

servitude. This right is possessed even by the owner of the other property, when there  

is proved that this change brings utility and does not harm the servient property.  

The servitude on a property which belongs to some persons in joint - ownership can be 

established only with the approvement of all the joint - owners. The servitude established 

by only one or some joint - owners enters in force when the other joint - owners, together 

or separately, have given their approval for its establishment.   

The usufructuary has the right to lease items in usufruct unless otherwise provided  

in the act of its creation. When usufruct, the owner must honour the lease normally started 

first, unless its extension is been done without his consent. When the usufructuary  

or tenant requested consent rental owner and he has not replied within the deadline,  

the consent is deemed granted. When stopped usufruct, leases for a term of five years,  

are valid only for five years from the day it started renting. Usufructuary also has the right 

of alienation of the item / items subject to usufruct to the extent that they are intended  

to be alienated in accordance with their nature. In other cases, the usufructuary cannot 

alter things in usufruct without consent of the owner or without the authorization of the 

district court, except when the act of creation is otherwise provided. The authorization 

shall be granted when touched interests of the owner, usufructuary or third parties.   

The end of usufruct usufructuary has no right to seek compensation for improvements 

made to the object during use even if its value is increased, except as otherwise provided 

in the act of creation of usufruct. The addition of value can be compensated for damages 

that may have been caused through no fault of the usufructuarything. When there is no 

room for compensation, the usufructuarymay give supplements made without damaging 

the object, unless the owner agrees to pay their value, as if they were separate from the 

object. 
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who has simply the right of usage over a thing uses it and enjoys its fruits at the amount he needs for himself 

and his family. When the object of the right of usage is an habitation, the person has the right to habitate there 

according to necessities of his and his family. The thing or habitation which is under use according to this 

provision can be not alienated, burdened or used by other person.  
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EXTENDED SEIZURE AS A PREVENTIVE MEASURE  

OF THE ORGANIZED CRIME 
 

Introduction 

 

The problem of combating crime in general, organized crime, money laundering  

and corruption in particular, has hampered the success of the war againt crime with 

repressive measures and classical methods of attack. Free movement of people, capital, 

and technological development has been challenging the structures of the fight against 

crime. Attempts to find other ways of combating crime and its prevention, has forced the 

international community to find more modern means of combating and preventing crime. 

In the last decades of the last century, efforts to find new methods have finalized the 

drafting of a legal instrument considering the most modern methods of combating and 

preventing crime through measures of confiscation of property,  and proceeds of crime. 

This article was produced in sections and aims to highlight the legal instruments for 

the confiscation of proceeds of crime, as the best way of fighting organized crime in the 

financial aspect, making it impossible to reactivate their reactivation. An obligations for 

states under the recommendations the Convention of the United Nations against 

organized crime and its two additional protocols, the Convention of the Council  

of Europe on Laundering, search, seizure and confiscation of the Proceeds from crime 

and the Convention of the Council of Europe on search, seizure and confiscation of the 

proceeds of crime and on the financing of terrorism
34

. 

In the first section and the sub-issues we give an answer to questions if in the Western 

Balkan countries there are legal provisions for confiscation of proceeds of crime? Have 

there been accepted or ratified international legal instruments? Are included in domestic 

law, obligations under these instruments? 

In the second section are given the answers to questions: 

1. Do there exist bilateral agreements between countries in the region associated with 

fighting and preventing of crime in general and confiscation of proceeds of crime  

in particular? 

2. What are the main barriers against their implementation in practice? 

In the third section there are summarized the conclusions and recommendations that  

I think give a valuable contribution to the need for regional cooperation for confiscation 

of proceeds of crime, a not only formal need for cooperation, but also operational and 

coordinated. 

 

 

 

                                                           
34 Council of Europe, "the Council of Europe Convention on Laundering, Search, Seizure, confiscation of 

proceeds of crime and terrorist financing" CETS Nr.198, Warsaw, May 16, 2005 
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I. Organized crime and financial crime and seizure instruments from the 

perspective of the United Nations and the Council of Europe 

Literature has tried to give a clear view of the concepts, terms, definitions and of the  

mapping of the extent and consequences of organized crime. However there is a gap 

which need to be addressed in order to perceive offering an analysis of the subject to  

a reasonable theoretical level in four dominant directions: 

• nature and central concepts of organized crime 

• specific activities with which it is associated 

• origins and its growth at the national, regional and global level 

• efforts of the community and international law enforcement to control and regulate 

the risks that it poses
35

. 

In the 80s, the production and trafficking of illicit drugs grew quickly, the financial 

power of organized crime grew significantly, increasing the ability of criminal 

organizations to penetrate through corruption in the legal spheres and structures of state 

administration and in the structures of crime fighting, enabling thus the inclusion of dirty 

money in legal systems. The so-called "War on drugs" began in the United States and 

very quickly spread to other countries, starting a new era in the fight against criminal 

organizations which Gallant (1999) has labeled as the stage of criminal benefits
36

. 

Among international legal instruments, organized crime, money laundering, 

corruption and measures that states should take to monitor, control prevent and fight these 

forms of crime  are reflected in several United Nation’s Conventions and the the 

Convnetion of the Council of Europe such as the Palermo Convention
37

, the Convention 

of Vienna
38

, the Strasbourg Convention
39

 and the Warsaw Convention
40

. There are as well 

other judicial acts for the implementation of conventions, which in their essence are 

aimed at preventing and combating organized crime, money laundering and corruption 

aswell as other financial crimes, setting a minimum standard in the fight against crime  

in general, serious and economic crimes in particular. 

     Economic and Social Council of the United Nations has adopted the following 

definition of the organized crime
41

: 

1. Organized crime is a confederation of individuals or criminal groups that come 

together because of economic necessity, and which resembles feudal gangs that existed  

in medieval Europe before the emergence of nation states. Economic profit is achieved by 

supplying goods and services illegally. 

                                                           
35 Alan Wright, Organized Crime, Willan  Publishing, 2006, pg. 12 
36 Barbara.V, Tough on Criminal Wealth, Published by Springer, P.O. Box 17, 3300 AA Dordrecht, The 

Netherlands, 2006, pg.11 
37 United Nations,“For traditional organized crime”  (Palermo Convention) 
38 UN, the Convention against illegal trafficking of narcotic drugs and psychotropic substances, Vienna 

1998. 
39 Council of Europe, Convention on Laundering, Search, Seizure and Confiscation of the Proceeds  

of Crime, ETS Nr.141, Strasburg me 8 Nentor 1990 
40 Council of Europe,  Council of Europe Convention on Laundering, Search, Seizure, confiscation  

of proceeds of crime and financing of terrorism, CETS Nr.198, Varshave me 16 Maj 2005 
41Iannaci, Jerry; Morris, Ron, Access device fraud and related financial crimes, 2000. Pg. 60 
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2. It includes conspirative criminal activities, hierarchical coordination of a number of 

persons in the planning and implementation of the unlawful acts, or in the pursuit of 

legitimate goals by illegal means. It includes a permanent commitments at least of the key 

members. Regarding the hierarchical coordination, members should be part of a certain 

structure with a clearly defined role. 

3. organized crime groups have a tendency to create a monopoly in the provision of 

illegal goods and services for consumers because high profits are guaranteed in this way. 

4. Organized crime does not limit itself to manifestly unlawful enterprises or illegal 

services. It also includes such sophisticated activities as money laundering through 

legitimate business and computer manipulation. It includes many types of benefits, and 

legal efforts. 

5. Organized crime uses predatory tactics such as intimidation, violence  

and corruption. These tactics can be sophisticated and subtle or crude, open and direct. 

They are used to provide economic profit through a monopoly on illegal goods and 

services, and to infiltrate the legitimate enterprises and corruption of public officials. 

Among international legal instruments and in literature is stated that the purpose of 

organized crime and financial benefits is to achieve crime products, criminal assets and 

illegal material benefit. Irrespective of the terms used, it should be noted that the 

achievement of the benefits is the main and final goal of organized crime.  

In the achievement of the ultimate goal of organized crime, benefit, as an option to realize 

the scope, criminals use money laundering and corruption, for several reasons: 

First, money laundering, is used by criminals to avoid the detection by the organs of 

law enforcement for their criminal activities, by means of which illegal wealth is created, 

as well as to preserve the wealth created illegally, trying to legitimize the unlawful. 

Secondly, to remove obstacles to carry out criminal acts and then to conceale the 

proceeds of crime and their legitimizing, use of corruption of law enforcemnt officials  

or agencies, prosecution as well as judicial corruption in order to avoid guilt. The 

Progress Reports point out systematically as issue of concern, the spread of the 

phenomenon of money laundering and corruption phenomenon that weakens the 

efficiency of enforcement of the law. It impacts directly on economy decline, in the lack 

of efficiency employees charged with law implementation and on crime clamping.  

It causes reduction of legal income on the basis of which  public spending is calculated
42

.  

Under Article 2 of the Palermo Convention is described definition of terms for the 

purposes of this Convention
43

. 

                                                           
42 Consequently it causes decline of confidence in government and puts in danger the existence of 

democracy itself. In recent years, awareness of the importance of destroying the financial basis of criminal 

organizations has increased significantly. The traditional method used to combat crime through the 

incarceration of crime authors is totally inadequate because their strength lies more in its financial basis, 

criminal revenues than in a person who is the author of the crime. For this reason, international policymakers 

invented new strategies to combat criminal groups, through the confiscation of property obtained by crime. 

Legal instruments used by countries, while maintaining their legal sovereignty are insufficient, because 

international organized crime extends their criminal activity in some countries. Various documents of the 

United Nations and the European Union, stressed the importance of focusing the fight against crime 

confiscation of criminal proceeds.  
43

 The purpose of the convention is to promote cooperation, to prevent and effectively combat organized 

crime, with particular emphasis on international organized crime. The recommendations of international 
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"Property" means assets of every kind, whether physical or non physical, movable  

or immovable, real or not real and legal documents or instruments evidencing a title  

or interest in such property.
44

 

"Proceeds of crime" means any property derived from or obtained directly  

or indirectly through the commission of the offense.
 45

 

"Freezing or seizure" means temporarily prohibiting the transfer, conversion, 

disposition or movement of property or temporarily assuming custody or control  

of property pursuant to an order issued by a court or other competent authority.
 46

 

"Confiscation" means the permanent deprivation of property by order of a court  

or other competent authority.
 47

 

The Palermo Convention provides for the criminalization of participation in an 

organized criminal group; the criminalization of laundering of proceeds of crime; 

measures to combat money laundering; the criminalization of corruption and measures 

against it; freezing of goods; seizure and confiscation of assets; international cooperation 

in connection with the seizure and the issue of jurisdiction and extradition. Also, two 

additional protocols are part of this Convention and are interpreted together. The Protocol 

against the Smuggling of Migrants by Land, air and sea, as well as the Protocol about 

prevention, suppression and punishing of trafficking of persons, particularly of women 

and children, supplementing the United nations convention against transnational 

organized crime.
 48

 

Article 12 of the Convention gives recommendations to states to adopt, within their 

domestic law, such measures as may be necessary to enable confiscation of: 

(a) of proceeds of crime derived from offenses covered by this Convention  

or property, the value of which corresponds to the proceeds of crime; 

(b) of property, equipment or other instrumentalities used or intended to be used  

in offenses covered by this Convention. 

The commitments of the Parties to this Convention
49

 are focused on two main areas: 

a) In the area of the criminalization of crime and confiscation of proceeds of crime  

in two main directions: 

1. to punish the laundering of proceeds of crime and 

2. to seize assets and proceeds (or property, the value of which corresponds to such 

proceeds). 

                                                                                                                                                               
instruments to States directed for the implementation of their obligations as defined in the Convention, but in 

accordance with the principles of sovereign equality and territorial integrity of States and non-interference in 

the internal affairs of other states. 
44 Article 2, par. d 
45 Art. 2, par.. e 
46 Art. 2, Par. f 
47 Art. 2, par. g 
48 United Nations, Resolution 55/25, November 15, 2000 
49 International cooperation regarding confiscation and the manner of cooperation and ways  

of cooperation defined in Article 13,14,15,16,17,18 and 19 of the Convention, for those offenses figuring  

in conventions defined by articles 5, 6 and 8 thereof.The purpose of the Strasbourg Convention (ETS No-141) 

is to facilitate international cooperation and mutual assistance in the investigation of crime and detection, 

seizure and confiscation of proceeds of crime. The Convention aims to help countries to reach an efficiency 

scale in the absence of full legal harmony. 
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b) In the field of international cooperation in three main directions: 

1. Forms of investigative assistance, as an assistance in gathering evidence, 

information granting to other countries even without a request from the country, 

implementation of joint investigative techniques, lifting of bank secrecy. 

2. temporary measures, freezing of bank accounts, seizure of goods to prevent its 

transfer. 

3. confiscation measures for the proceeds obtained through crime, the implementation 

in a place of a request for confiscation made by another country, initiation of the 

procedures leading to the seizure pursuant on the bases of a request of another country. 

All countries of the region have ratified or accepted or included in domestic law, 

Conventions recommending confiscation of proceeds of crime or property values or the 

size of proceeds of crime. The success and challenges of the implementation in practice 

remains still a major concern, not only because of the required changes to domestic law, 

but even more for the fact that the countries of the region should take steps to undertake 

joint operations, joint investigations and solving problems concerning the burden  

of proof.  How to deal with third parties who have ownership rights in connection with 

criminal proceeds, the purpose of confiscation as a punishment, as a compensation for the 

victims. 

 

II. Extended confiscation in the view of LAW No. 04 / L-140 

All countries have taken measures to confiscate the proceeds of crime in integrated 

financial investigations, as well as measures to prevent and prosecute money laundering 

in their national legislation and develop strategies for implementing financial 

investigations. Strategies of the countries of the region, due to their domestic law are 

different but also because the legal standards and instruments are understood differently 

in different countries.
 50

 On the basis of this strategy was prepared the first training 

manual for law enforcement authorities and the judiciary, "Financial investigations and 

confiscation of proceeds of crime".
51

 

 

Recommendations 

All countries of the region have ratified or accepted the recommendations  

of international standards concerning the legal definitions of organized crime, serious 

crime as well as the necessity of conducting financial investigations, dealing with seizure 

and confiscation of proceeds of crime. 

They are part of a joint projects for regional cooperation in the fight against crime and 

confiscation of proceeds of crime. These countries have included in domestic law, 

measures to confiscate the proceeds of crime.Formal cooperation between countries  

                                                           
50 Common declaration of Interior Ministers of the countries of South-Eastern Europe, Brioni, Croatia, 

2005. For this reason, these implementation strategies were integrated further into a global regional approach 

about the instruments against organized and economic crime containing concrete measures for the region, 

which was adopted at the meeting of the high level of Interior Ministers and Senior Officials held in Brioni, 

on September 23 2005. 
51 Council of Europe, Handbook for financial investigations and products of crime laundering, September, 

2006. 
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of the region, has not given the expected effectiveness for the prevention of crime and the 

confiscation of proceeds of crime. Cooperation is limited to information sharing. 

Given these findings and the Progress reports for the region, we can come to some 

recommendations which I think will increase the effectiveness of the regional cooperation 

and international cooperation in preventing and combating organized crime in general and 

seizure of products of crime in particular. These are modern forms accepted for crime 

prevention by focusing on several areas: 

Raising public awareness of the threat posed by the growth of organized crime, drug 

trafficking, corruption and money laundering, would increase the information to law 

enforcement. 

Training of specialized units for financial investigations, and the creation of working 

conditions, would be a guarantee of information treatment and professional investigation 

and criminal procedure. 

Bilateral cooperation must be focused, not only in the formal aspects, but especially  

in operational cooperation. Common professional investigative units, would increase the 

effectiveness of the implementation of cooperative formal acts. Cooperation must be held 

in parallely in three stages, preliminary investigation, prosecution, and litigation. 
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HISTORICAL-LEGAL DEVELOPMENT OF THE RIGHT FOR THE DUE 

PROCESS 
 

Introduction 

By the term due legal process the modern legal opinion identifies a series of legal 

procedures result of decades of scientific development and experience that has left its 

mark in the history of humanity. This term is often used to show the totality of 

characteristics that a system of law should have to be worthy of a democratic society.  

As for all expressions laden with ideological meaning, the risk of losing more concrete 

meaning to this notion exists even for the concept of due process. This is the reason why 

it is important to identify multiple characters of its content in order that an instrument will 

be built through which the degree of "fairness" of a system of positive law is assessed
52

. 

This paper will handle the stages of evolution of this right from antiquity until today to its 

sanction in the most important documents for the protection and guarantee of human 

rights and fundamental freedoms. 

 

1. The Song of Solomon and the Code of Hammurabi 

Due Process is provided as a notion in its embryonic stage since the genesis of the fifth 

song of Solomon, where the ancient king of Jerusalem sang to love and divine justice that 

would punish all according to the court of the Lord who would be fair and impartial at the 

end of earthly life of every man. In addition in the Code of Hammurabi the king of 

Babylon 1792-1750 BC are found elements of due process, although it is a code 

characterized by severity in penalties and inequalities dividing people into classes and 

differential treatment. It consists of 282 rules written and thefirsttalk about discipline  

of a process:  

Rule no. 1. Given that a man accused of murder another man, but not convinced,  

the accuser will be killed.  

Rule no. 2. Given that a person has made false evidence in a trial, but has not proved 

the word said, when the process is a process for life, this man will be killed.  

Rule no. 3. Given that a judge has conducted a trial and has given a written decision  

of the sentence, which later proves that his trial was wrong because of the his impartial 

obedience, he will pay twelve times the penalty that he had set in this process, and he will 

publically leave his seat as a judge and will not return to sit again as a judge in a trial. 

 

2. Great Charter of Liberties (MAGNA CHARTA LIBERTATUM) 

In 1215 the king of England Johan Without Land was forced to sign MAGNA 

CHARTA LIBERATUM (GREAT CHARTER OF LIBERTIES). It represents the first 

fundamental document for recognition of the rights and privileges for citizens because  

it obliges the king to respect some procedures restricting its sovereign will by law. Given 

                                                           
52 M. Chiavaro, La Convenzione europea dei diritti dell’uomo, Bochoni, Milano,1966, p.8. The author 

argues that the policy choices regarding the discipline of positive cases of criminal law play an important role 

in determining the degree of civilization and democracy of a society. 
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its written form and solemn commitment of the king it could be called the first model of 

the Constitutional Charter
 53

.  

  

     3. Petition of Right and Habeas Corpus Act 

Another important document for due process is “Petition of Right” the act that 

preceded the bourgeois revolution in England, adopted in 1628, which among other 

things set: “No free man shall be deprived of liberty or his property without a legal 

process’’.
54

 “Habeas Corpus Act” approved in 1641 for the first time in England and later 

was adopted by parliament in 1679 with a few minor changes but essential. Its importance 

consists in the fact that it set the condition of an order for the delivery of any arrested 

person before a court for a due and short process that set his unconditional release, release 

on bail or sending in prison.
55

 The right to habeas corpus to be protected against abuse by 

the judiciary as a prison without trial or process of so-called secret or excessive sentence, 

literally translated means “call me the body” paraphrased as call me and listen to me 

before deciding for me.“Bill of Rights” approved in 1689 by which the role of parliament 

is strengthened and the rights and freedoms of citizens from arbitrary arrests and trials  

are legally reaffirmed.
56

  

 

4. The USA Constitution 

Before 1789, the year in which the US federal constitution enters into force, there had 

not been entirely social recognition of fundamental human rights constraining and 

involving an entire community in its emergence and its historical evolution. At the end  

of the XVIII century the US federation recognized a variety of important rights for its 

citizens. The new social system was based on a superior rate, of constitutional ranking 

introduced in 1791 with the first US Congress in the form of ten amendments called Bill 

of Rights
57

. Inside this act different clauses are sanctioned that literally are referred  

to as such but basically are principles of law. In Amendment 5 the right to a fair hearing 

was recognized to every citizen, according to the original term the right of a due process 

of law. Amendment 5 has the following content: “.....No one can be punished twice for 

the same violation of law nor can be compelled to testify against himself in a criminal 

case, nor be deprived of life, liberty and property without developing a due process.  

No one can be taken for common use hisprivate property without appropriate 

                                                           
53 In its Article 39 IITISprovided the guarantee to all individuals not to be imprisoned without first 

developing adue process (due process of law). Article 39: "No free man shall be arrested, imprisoned, fined, 

detained, taken outside the law or harassed in any way, nor we will not use force against him, or ask that  

it be done to other people except for a legal trial of its equals and the law of the kingdom”.  

A.Anastasi, History of Institutions,Tirana,2006, p.248-251. 
54 Ibid p.309-310. 
55 Ibid p. 314-316 
56 Magna Carta of 1215, Petition of rights of 1628 and the act on rights of 1689 despite the establishment 

of the constitutional foundations of Anglo Saxon civilization influencing the direction of democracy, 

including as an expression of the interests of a particular group, in a sustainable social context and firmly 

anchored in their traditions, did not make a universal recognition of human rights and fundamental 

freedoms.Ibid p. 317 
57 P. Biscareti Di Ruffia, Costitucioni straniere contemporane, Bochoni,Milano, 1994 p. 13-17. 
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compensation". Furthermore, amendment 6 of the US Constitution
58

.  So the 6
th
 

Amendment guarantees a speedy and public criminal trial, it requires trial by one jury, 

guarantees the right of defense of the accused, and provides that witnesses attend the trial 

and testify in the presence of the accused. On the basis of the 5th amendment the 

guarantee of a due process had exclusively as scope the federal proceedings and any 

member state of the federation was considered sovereign in the field of administration  

of justice.
59

 

 

5. Declaration of Human Rights and Citizen 

The legal enlightenment was born in the first decades of 1700 which gave life to  

a cultural transformation based on a radical critique of the power of the church and 

tyrannical political regimes based on the new conception of human rights and national 

sovereignty and that of the law preparing conditions favorable to the French revolution.
60

 

Article 10 establishes the inviolability of the person and the prohibition of putting 

forward responsibility, arrest and imprisonment, except in cases provided by law and by 

observing the forms prescribed by law. Article 13 provides that every person is presumed 

innocent until declared guilty, if arrest is deemed to be unnecessary, any measure taken  

to secure its person must be expressly provided in law. Article 14 first paragraph 

stipulates that no one shall be tried and punished only after it is heard or legally 

summoned by a law that precedes the act. 

 

6. Universal Declaration of Human Rights 

With the end of World War II, during which human rights are violated and abused, the 

international community has recognized the need to know and guarantee in  

a supranational plan the human rights as human beings, in order that peace is ensured not 

only within a particular State, but throughout the world.
61

  In these provisions it  

                                                           
58 ... adopted in 1787 provides: “In all criminal prosecutions the accused person has the right that a quick 

and straightforward judicial process to be developed against him, chaired by an impartial jury of that state 

or district where the crime was committed and where investigations have been previously developed in a 

legal  way. The accused person also enjoys the right to: be informed about the type and cause of the 

accusation; be confronted with the witnesses who allege against him; necessarily have witnesses who testify 

in his defense and the assistance of a lawyer” 
59 This situation changed later in 1968 where for the first time was determined that the proceedings of 

American States were subject to revision by the Supreme Court (supreme), but above all the sixteenth 

amendment came into force, according to which no state can issue or enforce any law that violates the rights 

and freedoms of US citizens. None of the states may not deprive any person of life, liberty or property without 

development of a due process or deny to persons under its jurisdiction the right to be protected equally by the 

law. At this point the US constitution guarantees even at the state level the the right of each citizen to be tried 

by an anticipated proceeding ex lege for his case. The Supreme Court has interpreted this provision to extend 

a part but not all, the rights of the card to states. However, the balance between state and federal power has 

remained a place of confrontation in the High Court. 
60 Exactly in the first phase of the revolution on August 26,  1789 the National Assembly constituted the 

"Declaration of the Rights of Man and of the Citizen" act which brought two innovations: 1. Its universal 

character, at least in the theoretical aspect. 2. It distinguishes between human rights deriving from nature, 

which are inalienable, sacred and citizen rights. The Declaration establishes a number of elements of the right 

to a due process. 
61 Thus, on December 10, 1948, the UN General Assembly adopted the final text of the Universal 

Declaration of Human Rights, the first international instrument that has recognized all human beings as 
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is understood the first signal of the importance that the guarantees of a due proccess 

represent for any person subject to trial, especially in connection with the three rates  

of contradiction, the impartiality of the judge and trial within a reasonable time under the 

word "fair" and that will be provided in the texts  following of the documents to the rights 

and freedoms. We do not consider a moral commitment taken by the States in the 

international arena, given the complexity and sensitivity of the matter. Legal nature of the 

Universal Declaration of Human Rights (UDHR) is further deepened because a corpus of 

acts is processed at its base and its ongoing within the UN, that address the topic of 

human rights.
62

 UDHR is legally binding for the States, not because the statement has 

already become part of customary international law, but because UN member states 

explicitly accepted these obligations. International Conference of the United Nations 

Human Rights held in Tehran in 1968, in the solemn proclamation adopted by 84 States 

present stressed: “ The Universal Declaration of Human Rights highlights the general 

understanding of the peoples of the world for the inalienable and inviolable rights of all 

members of the human family, and it is obligatory for members of the international 

community.” This means that even if the UDHR was not until then "an obligation", the 

proclamation of Tehran, made it such. Although we can find further doubts about the 

UDHR binding power, there is a strong economic base for UN member states, the UDHR 

represents an obligation and can now be considered part of the customary international 

law, and as such, it is legally binding on all states, including those that are not members 

of UN, and that are not party to international treaties on human rights. 

 

7. European Convention for the Protection of Human Rights and Fundamental 

Freedoms. 

In a historical moment considered by many people as unique and unrepeatable, on 

November 4, 1950, the Member States of the Council of Europe signed in Rome "the 

European Convention on Human Rights", which entered into force on September 3, 1953, 

with the filing of the tenth instrument, as provided in the second part of the draft statute 

                                                                                                                                                               
individuals born free and equal, and therefore holders of the same rights. Within this resource, the right to  

a due process is expressly provided, in Article 10:  Everyone enjoys the same right to an objective and public 

judicial process before an independent and impartial court, in determining its rights and obligationsand for 

the decision on any criminal charge .This forecast is related to Article 9 and 11 of the Universal Declaration 

of Human Rights, which have this content Article 9: No one shall be subjected to arbitrary arrest, detention 

or exile and Article 11:  

1. Everyone charged with a criminal offense has the right to be presumed innocent until proved guilty 

according to law and a public trial in which he has had all the guarantees necessary for his defense. 

( principle of presumption of innocence). 

2. No one shall be punished for acts or omissions which do not constitute a criminal offense, under 

national or international law, at the time when they were committed. In addition, there can not be placed  

a heavier sentence than the one which was applicable at the time the crime was committed.(nullum 

crimen,nulla poena sine lege principle). 
62 Articles of the Universal Declaration of Human Rights, however, can not be considered legally binding 

and directly applicable. Discussions are developed for its legal nature, given that it is not a treaty but  

a resolution adopted by the General Assembly of the UN that does not have the force of law. According to its 

preamble, the aim is to reach a common understanding of human rights and fundamental freedoms, for it to 

serve as a reference point, as a common standard for all peoples and nations. A.Puto, Public International 

Law, Pegi, Tirana,2010 p.214.  
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Article 66.
63

 Initially, there should be specified differences between it and the Universal 

Declaration of Human Rights, although in terms of content it has a great homogeneity of 

values, the first European act differs primarily from historical justification where  

it is based.
64

 In the Tyrer case ECHR stated:” The Convention constitutes a dynamic 

instrument that must be interpreted in the light of current conditions. Moreover, the object 

and purpose of the Convention require that its provisions be interpreted in such a way that 

the guarantees it offers are practical and effective. The most significant innovation of the 

European Convention, lies in the fact that it has created a legal instrument able  

to effectively protect the rights recognized on it, through a mandatory system at the 

domestic and international level
65

. Regarding its content, we have four categories  

of rights in accordance with their object: fundamental human rights; rights of procedural 

nature; rights of the citizen or of the person and political rights; special rights for 

foreigners. In the second category it is included the right to a due process which  

is provided in Article 6 of the European Convention for the Protection of Human Rights 

and Fundamental Freedoms
66

.  The title of article 6 contains the term "fair trial" and does 

not seem excessive to be required primarily if such expression coincides with that of "due 

process" arising by US legislation. Starting from a simple reading it is obvious that  

                                                           
63

 The draft statute signed on May 5, 1949. 
64 This justification was found in the desire of the European Movement for the creation of a regional 

union based on a substrate of common values and principles that would give life to the necessary needs of the 

cultural homogeneity in terms of a deeper and different cooperation between Member States. Whereas the 

Declaration of Human Rights was not born with this political aim but with the exclusive purpose of ensuring 

human rights and recognition at the international level. According to international law, the European 

Convention is an international agreement. It is compiled, linked and ratified according to practice and rules 

that apply to international agreements. However, this is only one side of it. Provisions that regulate the 

guarantees of the material human rights, before the core of the Convention, resembles the constitutional 

catalog of human rights. Both these aspects of the Convention should be considered together, although the 

"constitution" aspect of the Convention has become dominant with the passing of time. This is especially 

noticeable if we look at the principles of interpretation. In the classical international law, international 

agreementsare usually interpreted focusing on a limited and strict way in the interpretation of the obligations 

of States anypreparatory work (travaux préparatories). On the contrary, the method of interpreting the 

provisions of the European Convention of human rights completely resembles the interpretation that the 

national courts do. Here the developments of modern society are taken into account and the Convention is 

seen as "dynamic instrument”. This is also a characteristic of a constitutional nature of the Convention. 
65 Protocol No..11  (ETS No. 155), since its entry into force on November 1, 1998, it has created a new 

mechanism of control, that of sole court of the European Court of Human Rights (ECHR), permanently, with 

judges engaged on full time working. With this forecast the European system of protection of human rights 

has become effective and directly guarantees the protection in practice of human rights and fundamental 

freedoms.  
66 In the determination of his rights and obligations of civil or of any criminal charge against him, 

everyone is entitled to have his case heard fairly, publicly and within a reasonable time by a court 

independent and impartial. The decision shall be pronounced publicly but the press and public may be 

excluded from the presence in the courtroom during all the process or a part of it, in the interest of morals, of 

public order or national security in a democratic society, where this is required by the interests of juveniles 

or the protection of the private life of the parties in the process or to the extent deemed rathernecessary by 

the court , when the publicity would prejudice the interests of justice in special circumstances. Article 6 of the 

ECHR is the most important normative reference that was given to the procedural guarantees at the 

supranational level since the war until nowadays. This provision essentially guarantees the right to a fair trial 

and therefore access to justice for all and the submission of its proper management. Article 6 is a reference 

point for all signatory States and can not be influenced by different experiences of national laws. 
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a number of principles of the content of this right is also found in the "Bill of Rights" 

(Act on the Rights) and in the Universal Declaration of Human Rights, but it is true that 

Article 6 the European Convention appears to be more complete and accurate.
67

  

 

8. International Covenant on Civil and Political Rights 

After the European Convention, other instruments of a general universal and nature 

were the UN Covenants on Civil and Political Rights and on Economic, Social and 

Cultural Rights, adopted in New York on December 16, 1966. These instruments, created 

by European events, are related to the Universal Declaration, to which they refer 

explicitly in their preamble
68

.  

 

9. European Charter of Fundamental Rights 

 The last document, but only in time sequence, which re-establishes the recognition  

of human rights, is the European Charter of Fundamental Rights (European Constitution 

EU) signed on December 7, 2000. It underlines that “Europe is a continent holder of the 

civilization and relying on its cultural, religious and humanist heritage it defines the 

central role of the individual, his inviolable and inviolable rights and the respect for the 

law ”. Within the due process the EU constitution also provides this right in Article 

Article 47. 

 

Conclusions 

At the end of this statement, with legal, historical and chronological character of the 

forecasting by the most important instruments for the protection and guarantee of the 

fundamental freedoms and human rights of the right to a fair hearing (due process), we 

can say that this justice- guarantee is one of the fundamental bases of the standard of 

human rights and fundamental freedoms and has already taken the value of a general 

principle of law. The origins of this right are found in the holy books, which have 

significantly contributed to the creation of national and international legislation of human 

rights, moving to the great card of freedoms which not only has influenced the process of 

creating  the constitutional right but also in predicting the need for a fair hearing  

(due process). The essence of the right to a fair hearing (due process) is provided in the 

                                                           
67 The terminology used in Article 6 is part of the two interpretations. If the term "fair" is used to denote  

a process that balances the fundamental interests of the parties, which can therefore be considered as 

"reasonable", then fair trial essentially matches the purpose of the concept of  "due legal process ". If, in 

contrast, "fair" is used to emphasize the importance of a position of equality between parties that are contrary 

to the procedure, the "fair trial" than means the specification of the  broad and general concept of "the due 

process "and it certainly will be a presumption.The second position appears to be accepted by M. DE 

Salvia,La Convenzione  europea  dei diritti dell’uomo,Napoli,1997, p. 94:" What dominates all the 

guarantees provided including _ the principle of justice, _ a process the legal nature a party should not be 

substantially at a disadvantage compared with the other. It stresses in particular the concept of "equality of 

parties in goals and means". 
68 Covenants make the difference between first generation rights (ie civil and political rights) and second 

generation rights (economic, social and cultural), considering them as customary international law, which  

is a source of international law which can be respected without being explicitly defined a detailed disciplinary 

rate. International Covenant on Civil and Political Rights (ICCPR) includes a set of rights, among them the 

right to a fair hearing announced in Article 14, which essentially follows the tradition of Article 6 ECHR so it 

is not considered necessary analyzing its content. 
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Universal Declaration of Human Rights, but without denying the importance and value  

of this statement, a more complete picture of this right is undoubtedly given by the 

European Convention for the Protection of Human Rights and Fundamental Freedoms, 

which has become the reference point of national constitutions and indirectly of domestic 

laws, especially those procedural laws into force.  
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Edmond Muhaxheri, Faculty of Economy, University of Tirana, Albania 
 

MANDATORY HEALTH INSURANCE FUND FOR KOSOVO!  

WHAT NOW FOR PRIVATE INSURERS? 
 

Introduction 

The purpose of this paper is to measure consumer surplus for Kosovo’s expected 

mandatory health insurance fund, and to generate a potential entry threshold coefficient 

for private health insurance companies to capture this surplus.    Results show that there 

exists a consumer surplus, and there is room for new private insurers to join the market  

or for existing firms to offer additional services at extra costs. 

In light of Kosovo’s movement towards implementation of a mandatory health 

insurance fund (HIF) voted in by the parliament
69

, this paper advances the idea of  

a potential market niche for private health insurance providers.  It starts by assuming the 

premium rate adopted by Kosovo’s lawmakers and develop a formula for calculating  

a coefficient that measures the potential for the number of providers of private health 

insurance. Data are extracted from the Solidar Suisse in Kosovo willingness-to-pay 

(WTP) database
70

; which provides comprehensive information on Kosovo’s demographic 

indicators, and more importantly includes information on Kosovo’s people’s willingness-

to-pay for health insurance – a survey conducted through a contingent valuation model 

(Double Clustered Dichotomous Choice); resulting in average maximum WTP of 3.53 

Euros per family member per month
71

. 

The rest of the paper proceeds as follows:  in the first section a brief explanation of 

Kosovo’s insurance market is given.  Next, the logic behind and estimation of consumer 

surplus is established; followed by the deriving of the market potential entry threshold 

and its implications. The last section has conclusions.  

 

Kosovo’s Current Private Insurance Market 

The private insurance market in Kosovo occupies a small part (3.4%) of its financial 

sector, having been initiated through UNMIK Pillar II
72

, so that during the year 2000 five 

non-life insurance companies were licensed to undertake third-party liability motor 

insurance. The supervision of the insurance market was placed initially under the Banking 

and Payments Authority of Kosovo (BPK), and subsequently to its successor the Central 

Bank of the Republic of Kosovo (CBK) upon its establishment in 2008.  Year 2008 saw 

significant developments to the insurance market, whereby CBK allowed a controlled 

liberalization of the market, licensing additional companies, thus bringing the total 

number to 10.  Moreover, this process realized the expansion of other products, including 

that of life-insurance.   

                                                           
69 Law on health insurance voted in on April 2014. 
70 Dialogue Programe in Health – A Proposal for Health Insurance Plan: How does it affect us?, 2012. 
71 Anderson-Darling (AD) methodology was used to identify the distribution governing maximum WTP.  

In this case data appear to follow a 2-parameter Weibull distribution with shape parameter of 1.26373, and 

scale parameter of 3.79485. These parameters are used to generate different moments of this distribution. 
72 United Nations Mission in Kosovo Civil Administration 
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By year 2014 number of insurance companies had increased to 14, though their share 

of the financial sector had remained very small (3.1%).  Number of companies offering 

“life” products increased significantly, yet life assets made up only 10.1% (a marginal 

increase on the previous year), as shown by figure 1 below. 

 

Figure 1. Assets of insurance companies, in millions of euro. 

 
Source: CBK 2015 

 
Opportunities for Private Companies 

This section investigates whether opportunities for private health insurers exist given 

the implementation of the mandatory health insurance fund in Kosovo. A starting point  

is the proposed contribution rate (p) from Kosovo Law on Health Insurance (LHIF) which 

stands at 7%; where: 

                                                 
                        

Next, the consumer surplus (CS) is defined as the difference between maximum 

willingness-to-pay and actual amounts covered employed persons are required to pay.   

This leads to the following definitions and/or assumptions: 

 mi = median of respective household monthly-income bracket 

 hi = respective household size 

      
    = maximum (MAX) willingness-to-pay (WTP) amount (x) per person per 

individual households (i) per month 

 N = total number of covered persons through the mandatory scheme 

 n = sample size (used in estimating maximum WTP) 

 Plife = total amount of premiums received by private health insurance providers 

during a specific period, prior to the implementation of HIF. 

 

Consumer Surplus (CS) - CS
73

 is estimated by calculating the average difference 

between maximum WTP and actual contribution rates defined by law on LHIF, using the 

                                                           
73 WTP Survey data provided monthly information and therefore a coefficient of 12 is used to annualize 

CS.  Surveys with different frequencies can be adjusted accordingly to represent annual figures.   
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following annualized formula: 

      
       

    
   
  

 

 
   (1) 

 

Surplus-to-Exploitation Ratio – SER  is used as a two-fold indicator:  

(i) to measure the ratio of consumer surplus to total amount of premiums 

received by private health insurance providers during a specific period; and  

(ii) to signal private insurance providers if further opportunities are available in 

the market – though this achieved by defining a potential entry threshold.   

A range of factors affect the level at which SER is; which are implicitly 

embedded in CS, as they result directly from WTP results.   

Therefore, SER is developed by dividing CS into Plife, to obtain: 

    
   

       
    

   
  

 

 

     
 

  

     
   (2) 

 

Range Values of SER and Their Implications - First obvious statement resulting from 

(2) is that      ; which acknowledges that CS is always positive (provided the law  

of demand holds) and assumes that the private health insurance market exists.  Resulting 

ranges and meaning of SER provide the following information with respect to the level of 

ratio: 

       – This level of SER indicates that the current CS has been fully exploited 

by the private health insurers. 

       – Values of SER at this level indicate that the current CS has not been 

fully exploited. 

The above information is summarized graphically in figure 2. 

Figure 2. SER, Consumer Surplus-to-Exploitation Ratio 

 
 

Potential Entry Threshold (PET) and Market Possibilities - The first step is to start 

with the meaning of SER and investigate its implication with respect to market 

possibilities for the number of providers of private health insurance.  This is achieved by 

assuming that current providers make up 100% (or 1 if expressed as a decimal) of the 

SER < 1                 

Consumer Surplus 

fully exploited

SER > 1                 

Consumer Surplus 

not fully exploited

10

SER
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total share of the industry.  Further, let k = the number of private health insurance 

providers, and assume that: 

 all providers have an equal (1/k) share of the current market,  

 have equal access to consumer surplus, and  

 consumer surplus will be utilised equally.   

Next, let define PET such that: 

       
     (3) 

Where      ‘1’ is the total current share 

          ‘1/k’ is average share of potential entries (ASPE), that is            

As more market participants join the market, k increases, implying that the ASPE 

decreases and the number of potential new entrants’ increases.  And in the limit we get: 

   
   

          

That is,       is a natural (asymptotic) lower boundary.  So, PET exists in the 

interval        , labelled ‘Market Possibilities Region’. 

Graphically, we can present this information in figure 3 below:  

Figure 3. PET Analysis 

 

 
Therefore, the following conclusion is reached with respect to the potential entry 

threshold and market possibilities: 

(i)            - The market is over saturated, implying that there is no 

room for additional providers to join the market, or for existing providers  

to provide additional services at extra costs.   

(ii)         - The market is unsaturated, implying that there is room  

for additional providers to join the market, or for existing providers to provide 

additional services at extra costs.   

Further analysis of (ii) leads to the following: 

 Market possibilities exist only in the region bounded by SER and PET=1 

Surplus-to-Exploitation Ratio, SER

Potential Entry Threshold, PET = 1 +1/k

Natural Lower Boundary, PET = 1

Market Possibilities Region

Total Market Share of Current Providers

k

PET

Average Share of Potential Entries, ASPE
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 Ceteris paribus, and assuming that CS is completely utilised, total number  

of potential new entrants (  )
74

 is defined as the ratio of SER with ASPE, that is 

 

   
   

    
    (4) 

 

Estimating SER for Kosovo - Using (1) we estimate CS at 11.96 million Euros, which 

is equivalent to 7.2% of Kosovo’s total health budget for 2015
75

.  Kosovo Central Bank 

(KCB) Annual Report 2014 distinguishes only between non-life and life insurance
76

; 

where out of a total 82 million euros of premiums received by insurance companies, 79.6 

million euros were received from premiums of non-life insurance products and 2.4 

million euros were generated through premiums from life insurance products, Plife. 

So,  

    
  

     
 

     

   
      

Next, according to the Insurance Association of Kosova, there are     private health 

insurance providers, thus leading to a potential entry threshold value of, 

         … 

So, there is case of        , which implies that there are possibilities: 

 for existing life-offering insurance companies to provide additional services  

at extra costs, or 

 non-life-only insurance companies to enter the ‘life’ portion of the market, or 

 provides companies outside the Kosovo market with a clear metric measurement 

of unexploited financial potential. 

Furthermore, this leads to                    , so 

   
   

    
 

    

 
  

          

In other words, CS is highly unutilised and there exists a very large gap between the 

total actual (life) premiums received by private insurance companies and people’s 

willingness to pay for a health insurance.  

 

Concluding Remarks 

Introduction of the mandatory health insurance scheme by the Kosovo government has 

opened up opportunities for further research into possibilities available to private health 

insurance providers.  An intuitive approach is used to develop a framework for estimated 

consumer surplus (CS).  This is followed by the establishment of two new indicators, 

surplus-to-exploitation ratio (SER), and potential entry threshold (PET).  Analysis show 

                                                           
74 Nt also includes current non-life providers that wish to join the ‘life’ market, and current ‘life’ providers 

that want to offer extra services at additional costs. Unless the estimation of Nt results in a whole number, Nt 

should always be rounded down to ensure that the last firm to enter the market remains within the market 

possibilities region. 
75 The revised Kosovo health sector budget for 2015 is approximately at 166 million Euros 
76 No breakdown of further life premiums is available, but this implicit inclusion of health insurance 

premiums allows for a more conservative estimate of R 
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that there exists a significant consumer surplus for the current mandatory health insurance 

contribution rate, allowing for existing private health insurance companies to offer 

additional services, or for other companies to join market.   
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Julian Haxhiu, Faculty of Law, University of Tirana, Albania 

 
THE ADVERSARIAL SYSTEM OF CRIMINAL PROCEDURE 

ADVANTAGES AND SHORTCOMINGS 
 

Introduction  

In this article the advantages and disadvantages of the adversarial system  

are discussed with reference to the most well-known (and closely affiliated) alternative, 

the (so-called) inquisitorial system prevalent in continental Europe, and in a large number 

of other nations. Although the adversarial system is contrasted with the inquisitorial 

system, the latter in fact also enshrines in law the right of the accused to oppose the 

evidence of the prosecution and introduce evidence to prove innocence; it is thus 

“contradictoire” (to use the French term) or adversarial in that sense. It is rather  

the structure and organisation of the forensic process or investigative method, than  

the adversarial nature of proceedings that distinguishes the two systems
77

.  

 

2. Starting premises relevant to reform of criminal procedure 

Both adversarial and inquisitorial systems have advantages and disadvantages. 

Discussions as to which is better than the other almost invariably focus on one single 

aspect of each system, rather than on a balanced appraisal of the system as a whole, and 

are therefore misleading and unhelpful. Nonetheless, on a detailed analysis, most of the 

advantages and disadvantages of each system are readily identifiable. The overall effect 

of those disadvantages and advantages on the quality of justice though, is less easy  

to identify or assess. The fact that despite important differences in the way the criminal 

law is administered, authorities in inquisitorial and adversarial jurisdictions struggle with 

similar problems, supports the point just made.
78

. Inquisitorial jurisdictions are engaged 

upon a search for reforms with equal urgency, and are subject to legal impulses from 

various quarters, just as much as common law jurisdictions are
79

. There is little evidence 

                                                           
77 In an adversarial system, the parties, acting independently and in a partisan fashion, are responsible for 

uncovering and presenting evidence before a passive and neutral trial judge or jury. In an inquisitorial system, 

the ultimate responsibility for finding the truth lies with an official body that acts with judicial authority, and 

gathers evidence both for and against the accused. Whereas the actors in an adversarial system are equal and 

opposing parties, in an inquisitorial system the accused is thus not a party to proceedings to the same extent. 

See further below. See also B De Smet, 'De inquisitoire onderzoeks methode op de beklaagdenbank'  

['The inquisitorial method of investigation in the dock'] (I995) Panopticon 34I. 
78 On the one hand, each system has its inherent structural shortcomings, in terms of acceptable standards 

of prosecution of cases, in terms of rights, and in terms of outcomes. On the other hand, each type of 

jurisdiction also faces resource limitations in a context of increasing criminalisation of conduct and public 

concern about criminality and victimisation. Interestingly enough, responses to these pressures in both 

inquisitorial and adversarial jurisdictions follow broadly similar lines and have already resulted in a degree  

of convergence. See eg Phil, Fennell (ed), Criminal Justice in Europe: A Comparative Study (1995),  

Ch 19 (Conclusion: Europeanization and Convergence: The lessons of Comparative Study). See also CM 

Bradley, 'The Convergence of the Continental and the Common Law Model of Criminal Procedure (1996)7 

Criminal Law Forum 471. 
79 Most striking example is the introduction of an adversarial system of criminal procedure in Italy (see 

above n 4). But other inquisitorial jurisdictions are showing a keen interest in adversarial systems; see eg B 

De Smet, 'De versnelling van de strafrechtspleging met instemming van de verdachte; is de invoering van een 
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of a general movement only in one direction (i.e. towards the adoption of more 

inquisitorial models). 

 

3. Similarities in concerns, problems and responses 
Both inquisitorial and adversarial systems face considerable internal criticism, and 

both are actively engaged in a search for solutions for perceived problems. Both clearly 

face increased caseloads due to criminalisation of conduct and greater incidences  

of crime, in an environment of decreasing available resources. Delay has been a major 

concern in civil law as well as common law jurisdictions. In civilian countries delays 

between the commission of an offence and trial are said to be due to the complexity of the 

system at the pre-trial stage. In common law systems, party prosecution is said to cause 

delays because of strategic considerations, and in both systems the courts are also 

insufficiently resourced to deal with the case load. The problem of delay is universal,  

in that it always affects the quality of justice and results in great personal and financial 

costs.Both adversarial and inquisitorial systems face systemic criticism from within 

jurisdictions concerning justice, fairness and effective protection of rights, although with 

differing emphases. Thus civil law systems are criticised for intruding on the rights of the 

accused, and particularly the rights to silence, the presumption of innocence, excessive 

reliance on confessions, etc. Common law systems face criticism regarding equality  

of arms, universal right to legal representation, improper prosecution and forensic 

methods, excessive pressures on witnesses, etc. 

Both jurisdictions are characterized by increased concern regarding the rights and 

involvement of victims of crime. In both jurisdictions, victims complain of a sense  

of powerlessness and a lack of respect and comprehension in the criminal courts. There  

is also concern at the inadequacy of compensation available to victims of crime. At the 

same time both systems have engaged in a search for acceptable incentives to take  

up alternatives, and to find in those incentives, an acceptable balance between the extent 

of the incentive and respect for the rights and freedom of choice of the accused. 

Appropriate circumstances for making the choice must be devised. Of interest is also the 

development of hybrid models with multinational scope. Such a hybrid model resulted 

from the work undertaken under article 15 of the Rome treaty establishing a permanent 

international criminal court
80

. The procedures developed borrow from both adversarial 

and inquisitorial systems. This and other developments are giving rise to the emergence 

of a body of law with common and hybrid characteristics in criminal procedure that  

is relevant to the law reform process in any national or sub-national jurisdiction. 

 

4. Disadvantages of the adversarial system 

Some disadvantages of an adversarial system can be identified. The main themes  

are as follows: 

1. The congruence of party prosecution and the rules of evidence; 

2. “Equality of arms” in the adversarial system; and 

                                                                                                                                                               
'guilty plea' naar Angelsaksisch model wenselijk?' ['Accelerating criminal procedure with the consent of the 

accused; is the introduction of a 'guilty plea' after the Anglo-Saxon model desirable'] (1994) Panopticon 420. 
80 Rome statute of the international criminal court (adopted by the United Nations Diplomatic Conference 

of Plenipotentiaries on the establishment of an International Criminal Court, 17 July 1998). 
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3. Judicial management and supervision of the pre-trial stage. 

In an adversarial system, on the one hand, the rules of evidence require testimonial 

proof at the trial, and, on the other hand, party prosecution brings a clear potential for 

strategies and delays. The combination of these two factors can have a detrimental effect 

on the capacity of the system to identify the truth. Furthermore, the actual inequality of 

means between the parties arguably results in an unfair advantage for the prosecution.  

On the other hand, concerns are often expressed that the whole trial process, and rules  

of procedure and of evidence, are in fact heavily weighted in favour of the accused. 

The obvious solution, which would in effect result in an approximation of the 

inquisitorial system, might then to be to abolish party prosecution and oral and 

continuous trials. However, it is undeniable that the rules of evidence also embody 

important guarantees for an accused. Thus complete abolition may have detrimental 

effects on the rights of the accused. A more acceptable solution would be one that focuses 

primarily on accelerating the trial process. Speedy trials, of course, have important 

benefits in terms of the accused, certainly where he is on remand, and in terms of the 

victim and society as a whole. In more ways than one, justice delayed is justice denied. 

The point of focus of reform should thus be party prosecution, rather than party 

presentation and orality. Greater judicial intervention at the early pre- trial stage should 

prevent delaying tactics, clarify issues, allow the identification early on of the most 

appropriate way to proceed, and speed up trials. 

Maybe the most fundamental reason for the lack of equality of arms in the common 

law system of criminal procedure is the major role played by the accused's legal 

representative.
81

 It is worthy of note that although the question of equality of arms  

is a critical issue in adversarial systems, it is equally problematical in inquisitorial 

jurisdictions (but on different grounds), as is revealed by the jurisprudence of the 

European Court of Human Rights concerning article 6 thereof. The concern is that the 

inquisitorial system, which downgrades the accused to the second rank, denies the 

accused the right to put his side of the case. In particular, he or she is not in a position 

effectively to cross-examine witnesses or test evidence, nor independently to introduce 

evidence at trial
82

. Because the pre-trial stage is secret and not normally contradictoire  

in a civilian jurisdiction, the accused does not have any great role to play at that stage. 

Nonetheless there is more judicial supervision of processes and procedures at that stage, 

and the power of supervision is far more systematised. Such supervision is lacking in 

                                                           
81 A considerable responsibility rests on the shoulders of lawyers for the accused, unlike in inquisitorial 

systems, where the prosecution takes all such responsibility. The lawyer is the key to the effective and fair 

operation of the system, with an obligation both to the client and to the court. Nonetheless this is a potential 

weakness of the system as well, evidently where the accused is not represented, but also in cases where the 

accused is under-represented. A further major difficulty that enhances the potential for grave imbalance is that 

more often than not the clientele of the criminal justice system is on average less well-resourced and less 

educated than the population in general. This circumstance is further enhanced because increased 

criminalisation, harsher penalties, and less emphasis on rehabilitation, will have the effect of rendering those 

likely to come into contact with the criminal justice system even less able to ensure their own fair and just 

treatment within that system. 
82 But the Court has found that if the accused has the opportunity at least once to question the evidence 

against him or adduce evidence in his favor, procedural justice is safeguarded, even if the questions are 

actually put through a judge (as cited in De Smet, above n 17, 436, 73). 
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adversarial systems. Supervision is, however, more important at the pre-trial stage  

in inquisitorial systems than in adversarial systems, to ensure the objective composition 

of the dossier, since the latter will be communicated to the trial court in a manner less 

contradictoire than the presentation of evidence in an adversarial trial court. That is less 

the case in adversarial systems, and a greater focus on judicial management, rather than 

judicial supervision may be more appropriate in such systems.  

 

Conclusions  

Some of the disadvantages of the adversarial system have been discussed earlier  

in this sub-section. Irrespective of those advantages and disadvantages, the attempts  

to tackle the common problems of both adversarial and inquisitorial systems have 

provided interesting comparative insights. Those attempts reveal important contemporary 

goals of criminal procedure: the development of alternative processes of equivalent value, 

based on an appropriate classification of cases; the development of an incentive structure 

to motivate offenders to adopt alternatives to judicial determination of their cases; the 

maintenance of effective guarantees that the choice of the accused to forgo judicial 

determination is made freely and competently; and the maintenance of a fair, effective 

and well adapted system of judicial determination of cases. The broad realization that 

alternative ways of dealing with offenders can be more effective, cheaper and faster than 

the judicial method underlies the search for more flexibility. But choice and flexibility are 

subject to the crucial provision that the accused's right to have his case considered 

judicially, with all the guarantees of fairness, civil rights and objectivity that that implies, 

must be effectively maintained. 
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PRACTICE NECESSITIES IN AUDIT OF ENVIRONMENTAL IN 

PUBLIC AND PRIVATE SECTOR 

                                                                                              
 Introduction 

An audit is an environmental technical assessment which is used often in the private 

sector in order to increase the compliance with environmental laws, to identify the 

operational obligations, reduce the costs of construction and review the environmental 

management systems. Cities and regions realize some functions of the environmental 

management. They can also benefit from environmental audit membership. 

Because the environmental audit is in its first steps in Albania, the paper try to make 

an overview of the environmental audit concept, hand his origin, highlights the 

advantages and disadvantages as well as shows the need in the public sector and private. 

Lastly through a specific case we notice the low- level environmental audit in the 

public sector in Albania. Around 1990 many companies have initiated a proactive 

approach to environmental management, in order to monitor the performance  

of companies and organizations, activities that can improve the environment and health  

of citizens. These include the establishment of environmental management systems, 

adoption of strategies prevention of pollution, including environmental accounting 

procedures and environmental auditing. These management systems are designed to 

prevent environmental incidents and document the positive achievements of the corporate 

environment. 

Environmental audit is an examination of the efforts of the organization for  

not harming the environment through its activities. Other terms used for this audit are: 

eco-audit and audit of green or cries. The purpose of environmental auditing is to give 

citizens the information; they should be able to ask companies that are destroying the 

environment where we live. Environmental audits are tools that companies and 

organizations use to identify or define their full range of impacts on the environment and 

to assess their compatibility with operations applicable laws and regulations. They also 

serve as a tool to identify opportunities to save money, increase the quality of the work,  

to improve the health and safety of workers, reduce liabilities, and to achieve other forms 

of added value to the business. 

Companies and organizations realize environmental audits of their operations  

to ensure that their environmental performance is in compliance with applicable laws and 

regulations. Environmental performance audit is a relatively new phenomenon. 

Environmental audit is an assessment of the environmental objectives. As an estimate,  

the audit has clear objectives and defined criteria. 

 

1. Environmental audit objectives and values 

An "environmental audit" should have environmental objectives. The audit is a way  

to assess how laws are realized in a country an how is realized any extent of compliance. 

These audits are known as environmental compliance audits. 
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Companies began to conduct environmental audits in order to assess their exposure  

to these obligations. These audits were known as responsibility audits. Compliance and 

responsibility audits are reactive. 

Efforts to encourage environmental audits have led to his formal settings. In 1986 the 

International Chamber of Commerce issued a determination made of the environmental 

audit, that is as follows: 

A management tool comprising a systematic assessment, documented, periodic and 

objective in connection with, how good are committed environmental goals, membership 

organization, and construction management to assist in the preservation of the 

environment with first: 

1) Facilitating the control from construction management environmental practices; 

2) Assessment Chat compliance with company policies (ICC, 1986). 

In a statement of policy issued in 1986, EPA has determined environmental auditing 

as: "A systematic review, documented, periodic and objective of an entity regulatory 

operations facility and construction practices related to meeting environmental 

requirements" (US EPA, 1986). 

As a part of its standards for environmental management (ISO 14000 series),  

the International Standards Organization is developing a standard for environmental 

auditing. By definition, its proposed membership, an environmental audit is: 

"A systematic review, documented, periodic and objective of operations 

environmental systems of performance management, or practice that is carried out 

through a rigorous process of obtaining and evaluating evidence, connected with  

a verifying target or statement in connection with an environmental issue, to ascertain the 

degree of correspondence with the criteria set for membership and then communicate the 

findings to the appropriate recipients." (ISO 1995) 

Most auditors worldwide have recognized the importance of environmental auditing 

and start their implementation as part of their regular work. In some countries,  

the implementation of environmental controls is mandatory, i.e. national legislation 

defines as mandatory audits. 

The overall objective of the environmental audit is to help preserve the environment 

and minimize risks to human health. It is a management tool. The main objectives of  

an environmental audit are: 

a) Determine how well performing environmental management systems and 

equipment are. 

b) Verify the compliance with relevant national laws, local or other regulations. 

c) Minimize human exposure to the environmental risks. 

Accountants and auditors have traditionally been linked with moves to protect the 

environment. However, as a provider of information, reports, and as providers of security 

services and consulting, in view of the business and government decision-making, they 

are highly attracted to the environmental arena. The impact of accountants and auditors 

comes from their access to financial and performance information. They analyze reports 

and communicate information on which are based the decisions and performance is 

evaluated. 

They can promote greater transparency and more informed decisions about the 

application of resources and environmental impact of activities without distorting existing 
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accounting standards. In the paper, "Guidance on Conducting Audits of Activities with an 

Environmental Perspective", Working Group on Environmental Auditing (the Working 

Group on Environmental Auditing WGEA) identified three types of audits in which 

environmental issues can be addressed. These are: Financial Statement Audits, 

Compliance Audits and Performance Audits. 

A. During an Audit of Financial Statements, environmental issues may include the 

following: 

1) Initiatives to prevent reduce or correct environmental damage; 

2) Conservation of renewable and unrenewable; 

3) The consequences of violation of environmental laws and regulations; 

4) The consequences imposed by the state delegated responsibilities. 

B. Compliance Audits about environmental issues is related to provision of security 

that business activities are conducted in accordance with relevant environmental laws, 

standards and policies, both in the national and international levels. Compliance audits 

can assess the compatibility of an entity with an array of issues. 

First, review of an entity's compliance with financial authorities and accounting 

practices. 

Second, review compliance with environmental laws and treaties. Auditors  

are interested in reviewing compliance with laws and contracts are not compatible, as the 

latter may affect the entity's financial statements. Auditors may be interested in reviewing 

the compliance because regardless of any effect on the financial statements, it inevitably 

will bring costs and can be relevant for a wider use of public funds. Compliance audit 

also allows the SAI
83

 evaluate the performance of an entity's compliance. It can help 

government (and its agencies) to close the gap between promises and results achieved by 

its policies and programs. 

This type of environmental audit can: 

a) Promote compliance or provide increased assurance about compliance with 

existing environmental policy and legislation; 

b) Reduce the risks and costs associated with non-compliance with regulations; 

c) Spare costs by minimizing waste and preventing pollution; 

d) Identify obligations and risks; 

Financial Audits and Compliance Audits are what we call Regular Audit. Producing 

the INTOSAI
84

 Code of Ethics and Auditing Standards, states that the full scope  

of government auditing includes regularity and performance audit. A regularity audit,  

as defined by these standards includes: 

 Proof of financial accountability of accountable entities, involving examination 

and evaluation of financial records and expression of opinions on financial statements; 

 Proof of financial accountability of the government administration; 

 Audit of financial systems and transactions, including the assessment  

of compliance with applicable statutes and regulations; 

 Audit of the system of internal control and internal audit functions; 

                                                           
83 Supreme Audit Institutions 
84 International Organization of Supreme Audit Institutions 
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 Audit of honesty and fairness of administrative decisions taken within the audited 

entity; and 

 Reporting of other issues arising from or relating to the audit that the SAI 

considers should be disclosed. 

C. Performance Audit of environmental activities may include ensuring that: 

1) Performance indicators relating to the environment fairly reflect the performance  

of the audited entity; and 

2) Environmental programs are conducted in an economical, efficient and effective 

method
85

. 

If environmental audit is applied in a constructive way it brings many benefits  

to be derived from the process. The audit approach will help the: 

 Protection of the environment. 

 Verification of compliance with local and national laws. 

 Will show actual or potential problems of the future that should be addressed. 

 Will evaluate training programs and provide data to assist in training. 

 It will enable companies to build on best environmental performance, to give  

a positive evaluation where appropriate and highlight differences. 

 Identification of potential cost savings, such as the minimization of waste. 

 Will help the exchange and comparison of information between companies and 

parent-daughter different factories. 

 Will demonstrate the company's commitment to environmental protection in the 

eyes of employees, the public and the authorities. 

 Companies that will help you to develop and implement effective standards. 

 Will help companies to improve environmental performance and save money. 

So the presence and development of environmental auditing has many advantages. 

Some of the advantages of environmental audit are: 

 Environmental audit increases operational efficiency. Achieve better planned 

audits to identify efficiency and effectiveness of environmental programs. They help  

to eliminate unnecessary practices, reduced error rates and other efficiencies. 

 Environmental audit enhance the quality of work. Operational improvements 

resulting in high quality of goods and services. 

 Environmental audit helps health and increases safety. Audits can identify areas 

where toxic materials can be replaced with lower-risk materials or how, training of staff 

can reduce the risk of exposure to employees. 

 Environmental audit liabilities increases protection. Audits can also highlight 

situations which create obligations for the organization, giving it the ability to solve 

problems before they turn into costly legal action. 

 Environmental audit and increasing applicability requires legal compliance. 

 Environmental audit of internal coordination helps. Since the audit collects 

information from various fields such as purchasing, management and operations gives 

organizations the opportunity to coordinate, collaborate and to seek efficiency  

in departments and business units. 

                                                           
85 Work group on environmental audit INTOSAI WGEA, Guidance on Conducting Audits of Activities 

with an Environmental Perspective, 2000, (p. 210). 
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 Environmental audit increases public image. Interested parties see as favorable 

the fact that organizations identify the problems through self-audit, especially if they 

make public, showing how they are working to resolve them. 

 Environmental audit helps us accomplish the mission. Audits help the 

organization to link its activities with the mission or ethical code, reducing the gap that 

exists between them. 

Besides these advantages, the biggest benefit of an environmental audit is to reduce 

the subsequent "company risk". By carrying out an environmental audit, the companies 

know which problems can cope. This enables companies to establish a competitive 

advantage if they understand their relationship with the environment. In this way, 

increased environmental protection, improved bringing information to the user according 

to management claims, improved compliance regulations, improve the public image of 

the community and regulators, considerably reducing the chances of fines and possible 

legal actions by regulators, create an extra measurement tool and educate employees. 

Besides the positive elements there are also environmental audit issues as: 

a) Cost of an environmental audit is clearly a negative aspect. The nature of the 

environmental audit raises the question of who should bear the costs of collecting and 

reporting environmental information: company or stakeholders whose interest  

is collecting information? 

b) The risk of environmental information disclosure to the public is that an 

environmental audit may report violations of environmental regulations that may affect 

the company financially or may have negative consequences on its image. 

c) The audit also may terminate the company's operations, although proper planning 

can mitigate this risk. 

d) There is an increased risk of liability if the response is inadequate audit,  

or environmental audit reveals several problems at once, which can cause difficulty  

in setting priorities. 

But we can say that the analysis of the advantages and disadvantages of the above, 

will affect the company's decision to conduct an environmental audit or not. 

 

2. The need for environmental audit practices in the public and private sector 

A Successful environmental audit, in public and private sectors is the result of two 

factors: 

1. An environmental management program strongly and 

2. An audit designed effectively. 

Environmental audit programs are becoming a standard tool management of the 

environment and pressures on the declaration of the results of the audit are growing. 

Public statements of environmental information required by the external validity of those 

participating in the European Scheme or local Eco-Management and Audit Scheme. 

Auditing environmental benefit differs from the company in the company. 

Increasingly growing role of environmental audit processes. It is likely that audits will be 

used more and more that membership: 

• Provide basic information to enable organizations that evaluate and manage the 

changing environment, threats and risks. 
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• Form the basis for initiating and monitoring the performance of environmental 

management systems. 

• Support the implementation and management procedures of integrated pollution 

control and help determine the options best environmental practice. 

Environmental audits have traditionally addressed the environmental effects  

of industrial process and in a lesser extent, consumption of resources. Procedure guided 

by legislation and compliance, the environment has been considered generally in terms of 

land, air and water. Significant benefits can be achieved by expanding the focus of the 

audit for the natural heritage features. This will include legislation and application  

of natural heritage audit techniques for habitat and land use, such as farm unit  

(Edwards et al .. 1992, 1994), forest management units, or real sports. 

Why agencies realize an environmental audit? 

On the private sector, the audit is being driven by several factors including  

the compliance, environmental connections of the public and reducing costs. 

1. Many company immediately start the environmental audit as a way of increasing 

the health compliance with environmental and security laws. Compliance pressure of the 

law of the environment started in the 60s and 70s and measures for the implementation  

of these laws. The implementation of these laws requires some reporting systems  

of inspection and construction combined with a system of penalties for discrepancies. 

2. Many of other companies use the environmental audit of positive efforts in order  

to improve intra-company environment. Audit is used as a proof for the company 

operations which are managed in accordance with accepted standards, are generally 

charged environment, such as ISO 14000 and EMAS. As of this time which is considered 

important information on the market, the motivation of environmental auditing is rising. 

3. Reducing costs can be or not a motive for realization of environmental audits in the 

private sector. Market forces may lead in more efficient operations and management in 

the private sector. Competition pressure may refer to the endeavors of our continuing 

membership of cut unnecessary costs. For some companies, cost reduction is a clear 

motive for audit. Companies hope that they can avoid the costs of legal and illegal 

sanctions, if they can find areas of incompliance and correcting them before undertaken 

action plan. Environmental audit carried out to identify the prevention of pollution and 

measures for realization of the program of environmental audits as efficient cost. 

Meanwhile looks importance identification of positive steps towards better 

improvement of the environment, although the environmental audit is not sufficiently 

developed in the public sector? 

One part of the answer to the question above is that evaluations are always political. 

Management of public sector may be much politicized. Negative results  

of an environmental audit membership cannot be kept confidential in the public sector,  

as well as can be kept in the private sector. On the minds of public officials, intimidation 

of negative results may outweigh positive benefit exceeding the eventual environmental 

audit. Necessary measures confidence of the higher administrators to launch  

an assessment may not process to exist in public organizations. 

The effectiveness of positive stories generating activities in environmental practices  

in the public sector varies by country. Citizens in some countries look at environmental 

management as a priority for anyone, by involving local government. Others consider  
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it as an elite environment. Many people consider that environmental improvements 

require many expenses. Nonetheless an environmental audit did in a manner and with 

appropriate goals not always bring us in increased costs. Environmental audit in the 

public sector should go through this perception. Reasons that may lead to encouraging the 

development environmental audit in the public sector are similar to those of the private 

sector. Local government may show its efforts in order to improve environmental 

conditions, as a way of community done for himself. Many cities and regions also 

increasingly faced with negative opinions of the press. In this way the auditor can be used 

to change this perception. 

Starting from theoretical considerations, and the research done in the Albanian public 

sector, notice that the environmental audit cases are the first steps. Nowadays in Albania, 

treatment and management of medical waste, considered as a matter of particular 

importance, expanding the important issues that are protected by media and organizations 

that have a significant impact on the public. In Albania, there were significant concerns 

about this issue, taking into account the specific handling solutions require raising 

awareness of relevant structures, because of the importance it represents and because of 

the harmful consequences for public health. 

State Supreme Audit of Albania, considering the situation, included in the Annual 

Audit Plan 2011 performance audit on "Assessment and management of medical waste 

treatment in the health system". The report was published in 2011, specifying which type 

of audit is the performance audit and the main audit objectives were: 

1) Compliance with national environmental legislation 

2) Compliance with national environmental policy 

3) Performance of government environmental policies and programs 

The audit performed in the Ministry of Health of Albania, included estimates in  

5 hospital centers. The main aim was to assess specializing in the situation of the 

treatment of hospital waste units inspected and audit as its main objective to prevent the 

risk of environmental pollution as a result of the release of CO from existing places  

of burning medical waste and their treatment together with urban waste, as well as 

bacterial infections possible for patients living in the community and surrounding areas. 

As a result of the situation observed, it was found that the relevant institutions despite 

their efforts yet have lack in legal and organizational developments, as well as lack  

of performance audit structures as follows: 

a) Medical waste treatment applied in most hospitals. 

b) Hospital waste even when treated, carried out by private entities, which do not have 

an environmental permit does not have the necessary protection during shipping and 

qualified personnel, and waste mix with general waste and deposit it in vulnerable areas. 

c) Lack of coordination in planning, and for the treatment of hospital waste  

are not using work machines. 

d) Existing combustion furnaces used for the treatment of hospital waste, do not have 

permission to use or an environmental impact study, and it causes environmental 

pollution by emissions from CO because of the smoke of burning. 

Team SAI (ALSAI team)
86

 recommended as follows: 

                                                           
86 Albanian Supreme Auditing Institutions 
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As regards the legal framework, it should create a specific law to regulate the 

environmental and medical waste management; draft a national action plan for hospital 

waste management for public and private sector, as well as entities that generate 

hazardous waste, similar to hospital waste, it has created a regulation on the management 

of hospital waste depending on the typology of waste produced from public and private 

structures. This regulation should define the main methods of handling hazardous waste 

final. 

Regarding the organizational framework and management, we have created a database 

for the generation, collection, storage, transportation and final treatment of waste; 

Programs should be developed to monitor medical waste; standard should be developed 

for the management of medical waste and should create specific structures for follow-up 

and monitoring of legal obligations. 

The recommendations have been presented to the relevant entities and SAI is in the 

process of pursuing their implementation. Granted this was the first environmental audit 

that was followed by several other audits. 

 

Conclusions 

Environment and quality of it have a detrimental impact on the life of all individuals. 

This fact shows that the environmental audit serves as an essential instrument,  

in preventing and minimizing the risks and damages that you are exposed. A roughly 

finding promotes companies and requires the private sector and those of the public sector 

membership to undertake a series of measures for implementation of procedures, 

practices and techniques is necessary, examined in order to develop environmental audit 

in conduct their business. 

Subjects that develop an economic activity impact on the harmful environment 

membership, therefore have an awareness in relation to the continuous importance and 

steps that should undertake development of the environmental audit practices. Also  

is worthy to specify that subjects with low or lower impact on the interest of their 

application of environmental audit. 

Increasingly it should be done more clearly that the benefits that come from  

the environmental protective policies, are higher in respect to the costs that accompany 

their application. This can be achieved by reference to examples and best practices for 

national and international. The effect of pollution and the environmental damage  

in Albania is currently senior as from many private and public sector; it is needed  

to do membership application of environmental audit practices in order to minimize them. 

Environmental audits by providing recommendations and corrective measures 

contribute to: 

a) Implementation of the agreed responsibilities and international conventions  

on environmental protection. 

b) Setting clear environmental legislation and harmonization. 

c) The establishment of control mechanisms on the efficient and effective 

implementation of national environmental legislation and environmental policies. 

d) Implementation of national environmental programs and allocation of public 

funds to remedy the consequences of environmental problems. 
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e) Efficient and economic impact of public funds for the implementation of central 

government programs and local environmental and reducing the harmful consequences. 

More an important factor which affects the environmental audit on the spread  

of culture and social responsibility is that there is a place or a community  

on environmental protection where he lives. Realistically this is a challenge which 

contains great in itself that many pressures or any intimidation of restrict development 

process or environmental protection. But these obstacles should not stop us, we, who  

to trust the victory and triumph to this can make it difficult and demanding challenge. 

Protect environment because it is our life itself. 
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ANALYSIS OF THE CONCEPT OF BANKING CREDIT AND  

TYPES OF CREDIT 
 

Introduction 

 

The study of money, banking and credit markets has become one of the most attractive 

areas of the economy. In every city and residential center, you can find banks. Many of 

them are known and heard. Many other listeners and others still are not recognized and 

are not exposed. Bank as a financial institution aims to raise income or words fundraising 

from the public and granting loans to the satisfaction of the loan. 

Historically were Latinos who christened the loans derives from the Latin credo, 

meaning trust. In legal relations created between the two parties that provided credit  

so that the giver and the receiver gets credit, we are dealing with a future liability  

for asset and liability first to the second coming. The loan is a contractual obligation  

or relationship in banking and legal terms. It is a debt title.  

The reasons that an individual seeks loan may be different, among which we can 

mention: the lack of liquidity for a period of time, requests a temporary business loans, 

couplings, loans testament ownership, purchase of vehicles and equipment by the 

customer, increase loans to business, foreign trade, etc.
87

 

Lending money is one of the basic functions of banking. Interest on loans are one  

of the main income of the bank to cover the costs. Important to mention is that the funds 

for the loan, the bank decided to clients. It is precisely this money that are placed on risk, 

if the bank decides, works poorly or bad credit funds, which eventually will be reflected 

in customer deposits. 

Credit is the legal relationship of obligation to deliver a sum of money in exchange for 

the right to repayment of the amount disbursed and the interest or other charges on such 

amount, any extension of the maturity date of a security debt or other right to pay a sum 

of money.  

The release of a sum of money in exchange of the right of repayment or return against 

deliverer, mean by the concept of the Civil Code, a loan of an amount of money to return 

to them in a certain time will be associated with a value adding called interest. 

 

1. Definition of bank credit 

 

Bank credit is an economic category, in the form of certain congenital relations in the 

process of reproduction of the social product. Bank credit is the main activity  

of commercial banks consists of a first stage in fundraising temporarily free of natural 

and legal persons, where banks appear as a debtor to these parties, and in a second stage 

in the allocation of their credit, in the form of loans to need short, medium, long-term 

service, manufacturing trade. Bank credit is the financial activities of banks entering its 

                                                           
87 Lukaj, R. & Mucaj, B. (2013). “The Credit”, Tirana, pg. 65. 
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active work, where banks appear as lending and loans granted are reflected in the balance 

sheet of the bank.
88

 Administration of banks aims to cover the outflow of spending and 

cash withdrawals in securing the inflow side. The Bank, as a financial intermediary,  

is replaced every saver enabling a reduction in the costs of information gathering, 

assessment and control. 

Bank credit has several functions: first, it plays a key role as a temporary aid given  

to natural and legal persons, private or public, to realize their economic and financial 

activities. Secondly, it plays the function of control by money. He also works based  

on some basic principles: First, his award is for purposes strictly defined, at the correct 

destination and following the request made by the person himself. Second, it is the 

reversibility of the bank loan, after a period stipulated in the contract. Thirdly, given the 

amount of the guaranteed loan in money, materials and goods, as well as putting  

in mortgage real assets.  

Review and approval of the loan request goes through several phases: formulation and 

submission of the request, the review of trust, the wording of the proposal for granting the 

loan limit and the approval of the credit limit.
89

 During the analysis of the facts  

for granting a loan taken into account five elements, in other words "5-K's" of debt, 

capacity, character, capital, collateral, conditions.
90

 Given the time that can be given  

a loan, they can generally be short, medium and long term. 

 

2. Types of Loans 

 

In banking practice credits are granted in farm discount bills of exchange trading, 

opening of credit (simple or current account, the discovery or guaranteed), of overdrafts 

(on securities or goods, with the expiration of the fixed or current account ) and in the 

form of portability. Short-term loans mainly rely on unspecified guarantees represented 

by the economic and financial equilibrium of the credited. Short-term loans are: 

 

1. Loan discount is the oldest works of the banks and the most common. 

Entrepreneur instead seek a loan, may decide to give credit to his bank on a client, 

taking the nominal value immediately. Of course, the bank will not act carefully 

taking the perfection of the contract guarantee with the clause "pro solvendo" and bills 

of exchange. Usually valid for three months. 

2.  Loans granted on the basis Lombardy real pledge. Can serve as mortgage 

securities or precious materials. In such cases, the bank gives no more than 70-80% of 

the price of these securities. 

3. Reimburse credit applies to import-exports between countries in the nautical 

distance between them. At the conclusion of the contract stipulated that payments 

would be made to the bill accepted by all parties.  

4. Host loans, which executed the bill signed by the buyer to the seller-buyer 

relationship, but also required the bank as security firms. 

                                                           
88 Misha, E. (2009). “Banking Law”. pg. 38 
89 Cani, S. & Zaho, L. (2008). “Banking Techniques”, pg. 285.  
90 Banker. Publication of Albanian Association of Banks, No. 6 January 2013 The quality of the loan ... or 

cornerstone! pg. 40. 
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5. Aval Loans: this credit as guarantee bank deals but not in terms of a letter  

of guarantee that guarantees the seller that, the buyer will fulfill all obligations.  

The guarantor is liable in the same way as liable to pay based on the title.  

6. The loan in the account based on the contract signed between the bank and the 

borrower, which the bank running because of the borrower. Interest paid on the 

amount used effectively.
91

 

 

In the medium and long-term loans, the interest rate is higher, because the financial 

obligation of funds belongs to a longer period, while the warranty return rate of these 

loans compared to short is lower. 

1. Mortgage Loan granted based on registration of the pledge in real estate loan 

seekers. It is a contract in which the bank provides for payment of a large sum to  

a beneficiary (borrower) who agrees to pay the amount borrowed under a repayment plan 

that determines the frequency and amount of installments. Granted on the registration of 

real estate mortgage loan applicant. Always based on the percentage of real estate. 

2. Loans for investment in the economy is the most commonly used long-term 

loans. Facing different requirements for financing investment. It has in its content all the 

additional needs of different investors incurred to finance the investment. The guarantees 

provided by banks or other mortgage on the object. 

 

Consumer credit is defined by doctrine as “granting a loan in the prescribed form of 

payment, debt or financial relief, in favor of natural and legal persons (consumers), the 

exercise of a commercial or professional activity”.
92

 Contracts must be in writing and 

submitted a copy to the client. The contract should include the amount and purpose of 

financing, number, and expiration value of installments. The contract must indicate the 

accessory obligations eventual costs will renew funding. The customer may at any time 

decide to reimburse the advance amount received from the loan. Consumer credit often 

referred to as the engine of the economy.  

The main source of spending power comes from savings or money available  

to individuals. It is categorized into groups:  

1. Installment Loans (close end) loans payable is fixed periodic installments of 

principal plus compound interest. Installment loans banks make to meet different 

customer needs. It may be secured or unsecured.  

2. Loans circulation (open end) which includes credit cards, overdrafts and other credit 

lines. These loans have a defined limit against which individuals can borrow money using 

credit cards, checks or cash advances are financial. 

Banks classify their loans into five categories: standard loans, special mention loans, 

substandard loans, doubtful loans and loss loans. Credit standards represent the highest 

quality and with the credit loan in pursuit, form the group of quality loans. Lost loans 

represent the highest quality credit and loan with substandard and doubtful loans form the 

loans.
93
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The banking system occupies an important place in the economic structure  

of a country. He is one of the main actors of the market economy, the stability of which is 

directly linked to the country's macroeconomic stability. In such a system, banks act as 

financial intermediaries are gathered, and free financial tools to the public, in the form of 

deposits, to use these funds to feed the credit system. The granting of legal guarantees for 

the safe return of bank loans serves the consolidation of the banking system, as well as  

a direct impact on financial protection of deposits of citizens or other entities.  

Based on this role and attributes of this system, which are providing the issuance of 

the executive order, upon request of banks, to settle the rapid credit after the deadlines 

contractor. It has sought to provide balance needed between the public interest on the one 

hand, aimed at the stability of the banking system and guarantee the savings  

of depositors, as well as respect for the rights of the individual to full legal protection, on 

the other.
94

 

Financial resources used for granting a loan are those who have been entrusted by 

depositors, banks should implement a prudent loans to mitigate as many risks associated 

with such credit relations the risk of insolvency and the risk of blindness (bankruptcy). 

However, analysis of loan quality remains the cornerstone for banking activity and this is 

a permanent symbiosis with the quality of risk management. Better standards of lending, 

monitoring and quick action of coordinated, can help to release with minimal damage 

from the current difficult situation, and to build a road to the banking system healthier.  

 

Conclusions  

 

In conclusion, we can say that on the one hand lending allows us to benefit from 

things that do not fully possess, from homes to cars and occasionally up to stocks and 

bonds. Concepts such as borrowing, lending, credit, interest payments, and so on, provide 

us with the tools to improve our lives, before we can achieve that in another way. On the 

other hand, some people become dependent on credit and collect much more than we can 

pay. These, they lose the ability to build a future and lured present. Lending is a complex 

issue with nuanced and deserves careful consideration. 
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COMPETITION AUTHORITY OR THE  

AUTHORITIES’ COMPETITION? 
 

Introduction 

 

The competition is the main drive to the existence of the open economy. Possible 

failures of the market, ask for the interference of regulating authorities through the legal 

and institutional mechanisms. These kinds of failures are mostly evident in the economies 

that pass through the transitional process, as the Albanian economy does. 

Since the early ‘90s until nowadays, considerable changes are made in the fulfillment 

of the legal and institutional framework aiming its approximation to the respective 

legislation and structures of the European countries. The institution that guarantees the 

incitement of fair competition and the opening of new markets is the Authority of 

Competition. The competition took a comprehensive handling in the political and social 

life, departing from the fact that the previous system had generally excluded competition 

from all aspects of life and the state had the key role, assimilating in this way completely 

the competition regarding the market prices, request and offer. However we should be 

conscious that further improvement, in the improvement of the legal structure as well as 

its applicability in the Albanian territory are necessary. 

The Albanian economy is a new economy in the conditions of the moderators of the 

open economy. Besides problems periodically noticed, maximal attempts are made in the 

creation of legislation in accordance with the international standards. 

The Competition Law is a new development in the Albanian market relations. The 

survey spots the attempts in the creation of an optimal legal and institutional 

infrastructure and the rate of its applicability in the economic reality of Albania.  

The main hypothesis reasoning of this article is related to the fact whether the fair 

competition is a favorable or a restrictive factor in achieving fair business standards. 

Secondary Hypothesis is treated in two different perspectives: 

First, the insufficiency of the legal framework in Albania and the inefficient 

applicability in practice due to institutional and private factors. Secondly, the lack of 

information of a considerable number of subjects related to legal obstacles that exist in 

the conditions of disagreements and dominations of the market. 

The reasoning of the proposed hypothesis is based upon the survey of the Albanian 

market and the use of all the information sources related to this field. 

The survey is based in the analysis of the official materials (doc), scientific publishing, 

and the contemporary international bibliography. Different data, facts and indicators are 

used to prove the submitted hypothesis, to create alternative ideas opinions, and to reach 

the conclusions and recommendations.  

After creating a general idea on the hypothesis of this article, it is expected to result in 

the idea that the Albanian economy is developed according to the international conditions 

and standards in the creation of an environment where the business is to work according 

to the conditions of fair competition. 
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Main institutions and private enterprises in the market react in accordance to the 

freedoms and the function they have in the economy. 

After looking over the literature and analyzing the data, it was noticed that the 

Albanian economic reality is different from what we expect it to be. A considerable 

number of problems changed the expectations of the article. 

 

1. The Authority of Competition Activity and the forms of restricting the fair 

competition. 

 

The activity of the authority of Competition is based in two directions: 

a) The protection of fair and effective competition and the competitive process 

through the control of the enterprises’ behavior that restrict competition and the control of 

the concentration between enterprises. 

b) Enactment of fair competition, the opening of new markets and the reduction of 

entering obstacles through the exercising of the influence in the legislative process. 

 

The Authority of Competition in order to exercise the above-mentioned directions 

exercises the decision-making competence provided in the Competition Protection Law. 

Parallel to the exercising of activity based in regulations and acts, the Authority of 

Competition undertakes a process internationally known as Advocating of Competition. 

This process includes the activities undertaken from the Authority of Competition in 

the promovation of a competitive environment for the economic activity, through the 

mechanisms that do not include the enforcement of law, especially through the relations 

with the other government units, aiming the increase of the public awareness of the 

competition profits. 

 Avocation of Competition is even more important in the transitional countries like 

Albania, where for years and years other public objectives have been privileged that 

prevent the functioning of the fair market and make more difficult the protection of 

competition. 

The Authority of Competition along with the different functional problems needs to 

undertake these tasks as well
95

: 

a) The protection of the Competition that is related to the control of the  

non-competitive behavior and the unification of enterprises. 

b) The regulation of entrance that insures the non-discriminatory entering for the 

necessary inputs, especially in the net infrastructure. 

c) The economic regulation that takes measures to control the monopoly prices. 

d) The technical arrangement, that establishes and monitories standards, in order to 

insure the desirable competitiveness and pays attention to the security, confidentiality and 

environment protection problems. 
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2. Establishment of the relevant market. 

 

The establishment of the relevant market is the root of the enforcement of the 

competition law and it is the first step in the analyzing of the competition cases, as the 

competition cannot be abstractly evaluated. In the regulations on competition, two 

included componative elements of the relevant market are found, the product market and 

geographic market.
96

 

 

2.1 The Product Market. 

 

It includes all the goods and services that are considered as replaceable by the 

consumer due to the characteristics, product prices and their use.
97

 A product market 

includes all those products and services that are estimated as convertible or replaceable 

from the consumer, considering the characteristics of the product, its price and usage.
98

 

The reasonable replacibility seen in the use framework refers to the archaic ability of the 

consumers to exchange goods/services.
99

  

A product or service differentiates from another product or service, from special 

characteristics, that fulfill and satisfy the non-flexible needs of the consumer.
100

 

 

2.2 The Geographical Market. 

 

It includes the territorial space where the goods that constitute the product market are 

traded/ dealt. In the case of Albania, the geographical market is the territory of the 

Republic of Albania. 

Law is enforceable for the subjects that exercise commercial activities within the 

Albanian territory as well as for those that exercise activities outside the territory, but the 

consequences of the activities are noticeable in the Albanian market. A respective 

geographical market includes the area within which customers and competitors are 

limited.
 101

 

In order to establish which products are included in the relevant market and which are 

not, the SSNIP test (established in the Directives of the Authority of Competition: “In the 

establishment of the Relevant Market”) gives a clear methodology. 

1) The price of product A increased by 5-10 %. 

2) This is a permanent increase. 

3) This makes consumers of product A to replace it with the purchase of product B. 

4) The product A manufacturer faces loss of profits from the increase of the price of 

product A as a consequence of the reduction of quantity, that he cannot sell anymore. 

 

                                                           
96 Directive of Authority of Competition: “For the Establishment of  the Relevant Market”. 
97 Communication of Authority of Competition “For the Establishment of  the Relevant Market  

for intetion of Law of Competition”, 0J1997,C97. 
98 Korah Valentine “Cases and materials on EC Competition Law”, pg. 100. 
99 Antitrust Law American Bar Association “Antitrust Law Developments” (fourth), pg. 500. 
100 Ritter Lennart, Brawn David, “Europe on Competition Law”, A practitioner’s guide, pg.27. 
101 Hovenkomp Herbert, “The law of Competition and its Practice” Federal Antitrust Policy, pg. 119. 



66 
 

3. Prohibited Agreements/Cartels, Agreement Definition, Agreements Form and 

Types. 

 

The competition law as well as the European Treaty, restrict agreements that bring the 

obstruction, constriction or the distortion of competition in the market. The form of the 

agreement is not at all important in the competition framework. According to the 

Competition Law, the meaning attributed to the agreement conception covers all kinds of 

discussions, formal or informal. In cases when competitors do not communicate directly, 

but negotiate silently or in conclusive actions, this practice is covered by the agreement 

notion. Hidden agreements permit enterprises to have market power, that they would not 

have in other circumstances and in artificially restrict competition, increase prices, 

reducing the consumer’s welfare. 

Cartels are harmful to the economy and it is important for the Authority  

of Competition to detect them.
 102

 A cartel is unification of mutual companies’ 

independents of each other that are together in order to control prices, divide markets 

among each other and restrict competition. Being illegal, cartels are generally secret and 

it is usually very difficult to find evidences about them. However, the no-fine facilitating 

policy encourages companies to provide evidence related to these cartels to the Authority 

of Competition, simplifying the activity of the Authority of Competition.
 103

 

The two main categories in the Competition Law are horizontal and vertical 

agreements. 

Horizontal Agreements are those dealt among enterprises operating on the same 

market level (between producers and wholesale dealers). 

Vertical Agreements are those made between enterprises operating on different market 

levels (distributor - manufacturer). 

Vertical agreements are less harmful than horizontal ones because in these types of 

agreements the “output” of one enterprise constitutes the “input” of the other. The impact 

in the market of the vertical restrictions is complex because they bring potential reduction 

of the competition between brands.
 104

 

Besides negative effects, agreements have positive effects as well. Among positive 

effects, we can mention: 

1)  Facilitation of entrance into a new market. 

2) The release of new products, services and technologies in the market  

is characterized by a high initial cost that can be managed by the unification of two or 

more companies through the respective agreements. 

However, not every agreement that restricts competition is necessarily illegal. 

Agreements that have more positive than negative effects are allowed. Generally, allowed 

agreements are those that are not completed between competitors or when companies 

involved have only a small and inconsiderable part of the market. 
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In every jurisdiction, hidden agreements are one of the hardest violations  

of competition and therefore are hardly fined. Enterprises undergo penalties for getting 

involved in a cartel. 

a) These enterprises are fined 

b) They may be constricted to pay compensation to the damaged consumer. 

Policies followed in detecting cartels are:  

Surprise Inspection: Identification of evidence that brings in the detection of cartels  

(a process that may be attained through inspections)  

Fine Discharging: enterprises gain immunity (general or partial) from sanctions 

provided by law only when these enterprises report the offence before the authority itself 

has opened an investigation process on the same case. 

 

3.1 Main sources of prohibited agreement evidences are: 

 

Main sources of prohibited agreement evidences are: 

Direct Evidence (cooperation): such as plans, meetings, meeting minutes, confidential 

information on the market exchange and other close contacts. 

Indirect Evidence of cooperation concluded from the parties’ behavior in the market 

that cannot be otherwise explained except the negative agreement or cooperation. 

 

3.2 Some Prohibited Agreements Cases 

 

The Authority of Competition through its activity has investigated some cartel cases 

and specifically three of them in the financial sector, concrete manufacture, and bread 

making. 

Eight insurance companies have signed a cartel that contradicts the “The Protection of 

Competition” Law, for through this agreement the companies have fixed the market price 

and shared the market with each other. The Competition Commission decided the 

cessation of the 5th April 2005 agreement “On the Border Security Pool Foundation,  

of the Responsibility toward the third parties of the motor holder” and to the participating, 

companies in the agreement a fine of 2% of the 2005 annual turnover. 

The Authority of Competition was informed of an agreement between the concrete 

production enterprises, through which they fixed the production prices of concrete,  

and decided to open the investigation process in the concrete production market against 

the participating companies of this agreement.  

The companies, to which a request from the Authority of Competition to bring 

information was addressed, did not answer the request pretending that the agreement was 

not ever practiced. After the end of the trial, the Authority of Competition decision was 

upheld, which provided a 1% of the 2006 annual turnover fine toward these companies 

for minor violation. 

 

3.3  Dominant Position Abuse  

 

Dominant Position abuse refers to the position of an economic power of a company 

that brings the distortion of the effective competition in the respective market lacking the 
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power to behave in an appreciated rate independent of his competitors, customers and 

consumers.
 105

 

Theoretical Cases of Dominant Position 

a. Application of high and unfair prices, those weigh on the consumer. 

b. Application of low prices that weaken the competition in the respective market 

sector.  

The European Court has estabilished as criretia for the abuse with low prices: 

a. Under the Variable Average cost pricing should always be considered as abusive 

b. Under the Total Average cost pricing but above the Variable Average cost, 

should be considered as abusive if the purpose to eliminate can be proved. 

In Albania, the Competition Commission inspected the dominant position abuse case 

of Albanian Mobile Communication jsc and Vodafone Albania jsc in the mobile phone 

market, or other competition violations in this market for the 2004-2005 periods.  

The Authority of Competition has estimated the unfair character of the price, first 

comparing the price level with the economic value of the product, or otherwise with its 

cost. Both companies, AMC and Vodafone, have applied national termination fee over 

twice higher, comparatively with the termination  average fee of the region countries, 

with the level of the Gross Domestic Product (GDP) and income per capita comparable to 

Albania. 

At the end of the investigation, the Authority of Competition established: 

AMC jsc and Vodafone jsc, have abused with the dominant position establishing 

unfair prices in the mobile phone market during the investigation target period (2004-

2005). 

On the noticed violation, Albanian Mobile Communication jsc (AMC) and Vodafone 

Albania jsc are respectively fined with 2% of the annual turnover of the respective 

product in 2005. 

 

Conclusions  

 

The same as the European legislation and the competition legislations in nearly every 

country, the Albanian legislation defines as illegal the anti-competition practices in the 

form of cartels and of the dominant position abuse.  

Cartels are harmful for the economy and it is important for the Authority of 

Competition to detect them. 

The deviation from regulations is not in every case the purpose of the agreement 

between two or more companies.  

In order to get the dominant position, a complete economic analysis is important, 

starting from the analysis “of the respective part of the market of the company/-ies under 

investigation and of the other competitors”. 

The Albanian  mobile telephony operators have twice higher fees than the average 

fees of the region mobile telephony operators .The Authority of Competition has 
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estimated the unfair nature of pricing, fist comparing the price level with the economic 

value of the product, or with its cost.   

Comparing the service cost of the mobile operators of the region under investigation, 

it results to be similar to the Albanian mobile operators, and this brings to the conclusion 

that AMC and Vodafone apply significant higher fees than their cost, that means 

application of unfair prices contrary to law. 

 

Recommendations  

  

The responsible institution for the competition should precede the rapid changes in the 

Albanian market. A great importance and attention should be paid to all the manners  

in which the companies operate today in the market, in order to control their activity and 

to prevent that kind of activity that contradicts the Competition Law. 

Considering the situation in which we presently are, a great importance should be 

given to the enforcement of decisions taken from the Competition Commission. The 

reality demonstrates that some decisions, which remain on paper because the fixed fees 

form the Authority of Competition that go straight to the state budget, are not executed 

due to the different bureaucratic obstacles that the state structures practice. 

The improvement of the actual legislation and its completion with the necessary 

secondary legislative acts in accordance with the European legislation, as well as the fee 

facilitating policies in cartel cases, is one of the objectives that institutions that protect 

fair and effective competition in the market should follow. 

The conduct of the necessary investigative procedures aiming the most problematic 

sectors today in the market such as electricity, pharmaceutical sector, free professions, 

public procuration, etc., should be one of the challenges of the competition preservation 

in the market and the challenge of the institution itself. 
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FAIR VALUE CONSIDERATIONS DURING THE CURRENT 

FINANCIAL CRISIS 

 
1. Introduction  

 

In current economic conditions, accounting applications seem to face new and 

complex challenges. Especially, these challenges are based on fair value. Recent crisis 

has highlighted the complexity and difficulty of valuing financial instruments when 

market information is not available or not sufficient to give better economic decisions.  

FASB 157 “Fair Value Accounting” became effective by January 1, 2008 for most 

U.S. companies and some believe that this caused the problem. 

Oppositely, a wider group of interested parties and investors believe that fair value 

increases transparency and give relevant information for decision-making.  

Depending on the financial reporting framework and the going concern assumption, 

this paper investigates the process for determining fair value measurements and its in-

depth effects in financial reports.  

In addition, the paper will try to highlight the question: “Can fair value be really the 

main reason of the global financial crisis?” from the aspect of an accounting academician.  

Within the last decade, it is obvious that there is a move toward principle-based 

accounting standards based on an improved conceptual framework. The objective of the 

financial statements is to provide more transparent and useful information by reducing the 

complexity through main qualitative characteristics such as understandability, relevance, 

reliability and comparability. The Sarbanes Oxley Act of 2002 required also SEC to 

incorporate the principle-based standards and in 2004, FASB agreed to converge to 

International Accounting Standards. The studies indicate that progress has been made 

nearly in all areas but a more detailed work is needed to meet the original goals of 

principle-based standards.  

The primary goal of principle-based standards is to provide broad guidance so that the 

standard can be applicable to many different situations. This means that when the 

situation cannot be covered in all aspects, the preparers will turn to principles. This will 

require the principles to be clearly stated in such a way that they can be easily 

understandable and not buried with the rules and exceptions to those rules (Greenspan, 

Hartwell, 2009). 
106

 

The current financial crisis in US has turned into a big liquidity crisis and financial 

market meltdown. In recent years, financial innovation brought a group of new financial 

products into the markets such as Collateralized Debt Obligations and Credit Default 

Swaps. These instruments were mainly used for speculation instead of hedging purposes 

(Deloitte Canada, 2009)
107

. In respect of these new financial instruments, the causes of 
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the crisis becomes clearer. In the heart of the crisis lies extreme amount of debts, which 

are created imprudently, and much of it in the form of credit securitizations that were held 

off-balance sheet. The high default risk of some of these financial assets and uncertainty 

about the losses made the creditors reluctant to create more credit. Then the liquid 

markets became illiquid and the assets could not be priced reasonably. Within these 

difficulties, another major concern comes into stage, which is “valuation”. Financial 

reporting standards offers key measures for valuations, income and cash flows. In recent 

years, fair value issues increased for the valuation of some assets and liabilities. 

Especially, valuation of financial instruments require market values that are available 

from a liquid market in order to represent information that is useful to all types of 

contracting parties to facilitate investment and credit decisions. In the absence of reliable 

market prices, this fair value concerns also caused a problem within the merits of the 

trend.  

This paper includes the review of the events that causes the crisis and accounting 

complexities in areas such as determination of fair value and off-balance sheet 

structuring. 

 
2. Fair value accounting 
 

Fair value measurement has been an important part of Generally Accepted Accounting 

Principles and the Financial Reporting Standards for many years. As stated by Young 

(Robinson 2008)
108

, the determination of fair value is one of the oldest debates in 

accounting in comparison to historical cost. Within the financial reporting standards fair 

value defined as “the amount for which an asset could be exchanged, or a liability settled, 

between knowledgeable, willing parties in an arm's length transaction. US Accounting 

Standard FAS 157 defines fair value as “the price that would be received to sell an asset 

or paid to transfer a liability in an orderly transaction between market participants at the 

measurement date.” Both definitions concentrates on the “value in use” between market 

participants that refers to the companies' solvency that is an important aspect of the 

current crisis. The discussion of historical cost versus market value is not new but a 

challenging subject. This is due to how the value can be best represented; the value at 

which it was purchased or the value in the current market. Table 1 briefly shows the key 

features of historical cost and fair value. 

Table 1: Key Features of Historical Cost and Fair Value 
HISTORICAL COST FAIR VALUE 

Stewardship Investment Decisions 

Income Statement Balance Sheet 

Exclusion of unrealized profit Inclusion of unrealized profit 

Confirmatory value (transaction 

based) 

Predictive value (present value, models, 

estimates) 

 Disclosures 
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International Financial Reporting Standards (IFRS) are the standards that are used all 

over the world including nearly all Europe. Formerly, these standards were known  

as International Accounting Standards (IAS). IAS 32, IAS 39 and IFRS 7 prescribes the 

accounting and disclosure for financial instruments. IAS 32 covers how to present the 

financial instruments by setting out definitions, accounting classifications of instruments 

and specifically addressing the accounting treatment for these instruments.  

IAS 39 includes when to recognize or derecognize a financial instrument, and how the 

different types of financial instruments are measured especially for derivatives.  

IAS 39 requires financial assets to be classified as follows:  

 At Fair Value Through Profit and Loss (FVTPL)  

 Held-to-Maturity (HTM)  

 Available for Sale (AFS)  

 Loans and Receivables (LR) 

The recognition and measurement differs for each category of financial asset. The first 

category FVTPL has also two subcategories as held for trading and fair value option. 

FVTPL and AFS type of assets are measured at fair value while the other two (HTM and 

LR) are measured at amortized cost using the effective interest method. IAS 39 sets out 

three key areas for determining the fair value;  

 An active market with quoted prices.  

 No active market: valuation technique  

 No active market: equity instruments.  

Quoted prices are the prices that are readily and regularly available from a dealer, 

broker or pricing agencies. Also, bid or ask prices for assets would be acquired  

or liabilities to be held can be considered as quoted prices. If there is no active market 

then the company determines the fair value by using an acceptable valuation technique, 

which incorporates all factors that market participants would consider in setting a price,  

is consistent with accepted economic methodologies for pricing financial instruments, and 

relies as little as possible on entity-specific inputs (Deloitte, 2008)
109

. When there is no 

active, market for an equity instrument or derivatives that are linked to it and the 

estimates cannot be made reliably then the equity instrument must be measured at its cost 

less any impairment. This complex and well-structured standard IAS 39 offers a more 

favorable treatment than US GAAP offers.  

Statement of Financial Accounting Standard (SFAS) 157 “Fair Value Measurements” 

was issued in 2006 to be effective for fiscal year 2008, starting from November 15, 2007. 

FAS 157 provides three different levels for determining the fair value of an asset  

or a liability (Rossi, 2009; Fujioka, Seko, Hoontrakul, 2008)
110

:  

Level 1: Quoted prices in active markets for identical assets or liabilities that the 

reporting entity has the ability to access at the measurement date.  

                                                           
109 Deloitte, 2008. “Amendments to IAS 39 and IFRS 7”. Http://www.iasplus.com, October. 

Mizen, P., 2008. “The Credit Crunch of 2007-2008: A Discussion of the Background, Market Reactions, 

and Policy Responses”. Federal Reserve Bank of St.Louis Review, September-October, 90(5), pg.531-67. 
110 Fujioka, T., Seko, S., Hoontrakul, P., 2008. “The State of Fair Value Accounting, Global   Financial 

Crisis and Implications to Thailand”. Http://www.ssrn.com/abstract=1303351  
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Level 2: Observable market inputs other than quoted prices. Such as prices for similar 

items, interest rates, yield curves, volatilities, prepayment speeds, credit risks, foreign 

exchange rates, bad published indexes. Level 2 inputs might not be directly observable 

for the item being valued, but they might be derived from observable inputs.  

Level 2 inputs include:  

a) Quoted prices for similar assets or liabilities in active markets;  

b) Quoted prices for identical or similar assets or liabilities in markets that are not 

active, that is, markets in which there are few transactions for the asset or liability, the 

prices are not current, or price quotations vary substantially either over time or among 

market makers (i.e. some brokered markets), or in which little information is released 

publicly (i.e. a principal-to principal market);  

c) Inputs other than quoted prices that are observable for the asset or liability  

(i.e. interest rates the recognition and measurement differs for each category of financial 

asset. The first category FVTPL has also two subcategories as held for trading and fair 

value option. FVTPL and AFS type of assets are measured at fair value while the other 

two (HTM and LR) are measured at amortized cost using the effective interest method. 

IAS 39 sets out three key areas for determining the fair value;  

 An active market with quoted prices.  

 No active market: valuation technique  

 No active market: equity instruments.  

 d) Inputs that are derived principally from or corroborated by observable market 

data by correlation or other means (market-corroborated inputs).  

Level 3: Inputs that are not observable in the marketplace, but are developed by the 

entity and are not derived from, or corroborated by, market inputs. Level 3 is subject to 

special disclosure requirements, including information in the annual financial statements, 

about the valuation techniques used. Unobservable inputs for the asset or liability reflect 

the reporting entities own assumptions about what market participants would use to price 

the asset or liability and especially developed using the best information available 

according to FASB. Unobservable inputs shall be used to measure fair value to the extent 

that observable inputs are not available, or there is little, for the asset or liability at the 

measurement date.  

FAS 157 and so fair value accounting was stated as the main reason of the financial 

crisis. Most of the critics argue that mark to market in an inactive market distorts the 

financial results because fair values derived from an inactive market cannot be the 

representative of the true value of the assets. This is relevant especially for level 2 and 

level 3 inputs for fair value determination. Despite all these concerns, SEC advised, “the 

suspension of fair value accounting by historical based measures would likely increase 

investor uncertainty”. 

 On September 2008, SEC released the amendment of FAS 157 where the main 

attention was on level 3 inputs. The amendment states that: “When an active market does 

not exist, the use of management estimates that incorporate current market participant 

expectations of future cash flows, and include appropriate risk premiums is acceptable.  

In some cases, multiple inputs from different sources may collectively provide the best 

evidence of fair value. In these cases, expected cash flows would be considered alongside 

other relevant information. The weighting of the inputs in the fair value estimate will 
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depend on the extent to which they provide information about the value of an asset  

or liability and are relevant in developing a reasonable estimate”.  

In response to the amendment of FAS 157, IASB also declared the amendments  

of IAS 39 and for additional disclosures IFRS 7. The scope of the amendments include 

that: “The amendments will only permit reclassification of certain non-derivative 

financial assets recognized in accordance with IAS 39. Financial liabilities, derivatives 

and financial assets that are designated as at FVTPL on initial recognition under the ‘fair 

value option’ cannot be reclassified. The amendments therefore only permit 

reclassification of debt and equity financial assets subject to meeting specified criteria”. 

The other issues clarified by IAS 39 is as follows (Fujioka, Seko, Hoontrakul, 2008):  

 Using own assumptions when relevant market inputs do not exist. 

In an inactive market it is justifiable to use, own assumptions for future cash flows  

and discount rates that are adjusted for various market risks.  

 Broker Quotes  

Broker quotes cannot be the representative of fair value in an inactive market if they 

do not reflect the transactions in that market.  

 Forced transactions and distressed sales  

Due to involuntary liquidations and distressed sales market becomes illiquid. In such 

markets it is not appropriate to use the inputs derived from involuntary transactions or 

distressed sales for determining the fair value.  

In parallel to the amendments to IAS 39 and to make reclassifications,  

more transparent additional disclosures were required within IFRS 7:  

 The amount reclassified into and out of each category;  

 For each reporting period until recognition, the carrying amounts and fair values 

of all financial assets reclassified in the current or previous reporting periods;  

 If the financial asset has been reclassified based on the ‘rare circumstances’ 

exception, details of those circumstances – including the factors that indicated that the 

situation was rare;  

 The fair value gain or loss recognized in profit or loss or OCI for the reporting 

period in which reclassification occurs and in the previous period;  

 In the period of reclassification and in subsequent periods until the financial asset 

is recognized, the gain or loss that would have been recognized in profit or loss or OCI 

had the financial asset not been reclassified, and the actual gain, loss, income and expense 

recognized in profit or loss; and  

 The effective interest rate and estimated cash flows the entity expects to recover 

as at the date of reclassification of the financial asset.  

 

3. Fair value and the crisis  

 

In the context of fundamental changes in the world economy and in financial markets, 

the causes of the crisis can be easily understood. The roots of the crisis are basically the 

mortgage defaults but in fact its only a symptom or a component of a deeper financial 

storm. In fact, the main problem are the financial instruments which are derived from the 

mortgages such as mortgage backed securities (MBSs), Collateralized debt 

obligations(CDOs) and Credit Default Swaps (CDSs).  
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Home loans, which are the basis for MBSs in 2008, were divided into too many parts 

and spread across financial markets. MBSs were restructured into a wide variety of 

financial instruments with different levels of risk. If interest rates increase security bring 

profit but if falls brings loss (Clark, 2008)
111

 (MBS bring down the US Economy). CDOs 

are a type of structured asset backed security (ABS) or mortgage-backed security (MBS) 

whose value and payments are derived from a portfolio of fixed-income underlying 

assets. CDOs are assigned different risk classes, or parts, whereby "senior" parts are 

considered the safest securities. Interest and principal payments are made in order of 

seniority, so that junior tranches offer higher coupon payments (and interest rates) or 

lower prices to compensate for additional default risk. Some CDOs do not own cash 

assets like bonds or loans. Instead, they gain credit exposure to a portfolio of fixed 

income assets without owning those assets using credit default swaps, a derivatives 

instrument. Under such a swap, the credit protection seller, the CDO, receives periodic 

cash payments, called premiums, in exchange for agreeing to assume the risk of loss  

on a specific asset in the event that asset experiences a default or other credit event (Vink, 

Thibeault, 2008)
112

.  

In order to protect themselves institutions especially banks created CDSs. Credit 

swaps are generally the most favorite of the all other types of credit derivatives. In such 

swaps, payment to the buyer is triggered by an event that is included in the contract. To 

highlight the mechanism and the role in the crisis, credit default swap tried to be 

explained by an example. 

A. Basic Credit Swap 
On November 15, 2008 Bank A used credit from Bank C of $1.000.000, with an interst 

LIBOR+1%, for 6 months. At the same time, Bank A enters into a swap contract with Bank Z, 

$1.000.000, fixed interest rate 7.25%, for 6 months and will get premium from Bank Z 

LIBOR+0.25%.  

 

First case :     31.12.2008       LIBOR = 6%  

1.000.000 x 0.0625 x 45/360 = 7812.5  

1.000.000 x 0.0725 x 45/360 = 9062.5  

                                                               

                                                              $1250 LOSS 

 

 

                                                           
111 Clark, J., 2008. “What Are Credit Default Swaps”. Http://www.howstuffworks.com/swap.htm. 

 Wade, R., 2008. “The First World Debt Crisis of 2007-2010 in Global Perspective”. Challenge, Vol.51, 

No:4, July-August, pp. 23-54. 
112 Vink, D., Thibeault, A., (2008). "ABS, MBS and CDO Compared: An Empirical Analysis" The Journal 

of Structured Finance 
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Second case:          31.12.2008 LIBOR = 7.5%  

1.000.000 x 0.0775 x 45/360 = 9687.5  

1.000.000 x 0.0725 x 45/360 = 9062.5  

 

                                                              $625 PROFIT 

Source : Own calculations 

In this event, Bank A pays Bank Z a fixed amount. The most common form of credit 

swap is called a default swap. A would pay Z, if termination triggered by the default of 

Bank C, an amount that is the difference between face value and the market value  

of a designated note issued by Bank C.  

In the current crisis, this designated notes usually derived from instruments like 

Mortgage-Backed- Securities (MBSs). When borrowers had difficulty in making 

payments on the mortgages MBSs began to perform poorly. As CDOs were comprised of 

subprime mortgages, they began to lose value and the banks began to write-down huge 

losses depending on mark-to-market applications. Many of these banks own CDSs  

on their subprime securities. Swaps did not work out as the one side of the contract failed. 

Then the exchange of money stopped which caused “The Credit Crunch”  

(Mizen, 2008)
113

.  

The difference between the mortgage crisis and the CDS crisis is that if you depend  

on a mortgage and if the borrower defaults on a loan, the bank still can cover the loss by 

selling the house but CDSs are based on actions or events especially credit ratings which 

is something intangible, this means there is no source or funding to cover the losses 

(Clark, 2008). Additionally, under distressed sales and illiquid market conditions 

financial instruments were fair valued in a market where the prices do not reflect the real 

and accurate cash flows that can be derived from the realized sales of these instruments. 

Forced sales cannot be the valid determinants of market prices because the accounting 

frameworks presume that a reporting entity is a going-concern that does not need  

to liquidate its assets (Scarlata, J., Novoa., A., Sole, J., 2008)
114

. As banks are holders  

of these financial instruments which are valued under these circumstances, losses have 

been passed through the banks’ capital. The weak capital structure of these banks then 

directly affected the financial system.  

Currently, it is obvious that there is a perfect storm that brings the question whether 

this is because of the fair value or not. In fact, the causes of the crisis are clear enough; 

newly created complex structured securities that are sold widely at the same time 

transferring the risk of borrowers’ default to the buyers as a result of the new “originate 

and distribute” concept of banking system. Table 2 indicates the advantages and 

disadvantages of fair value. 

                                                           
113 Mizen, P., 2008. “The Credit Crunch of 2007-2008: A Discussion of the Background, Market 

Reactions, and Policy Responses”. Federal Reserve Bank of St. Louis Review, September-October, 90(5), 

pp.531-67. 
114 Scarlata, J., Novoa., A., Sole, J., 2008. “Fair Value Accounting and Procyclicality”, IMF Global 

Financial Stability Report, Chapter 3, www.imf.org/external/pubs/ft/gfsr/2008/02/pdf/chap3.pdf  
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Table 2: Advantages and Disadvantages of Fair Value 
ADVANTAGES DISADVANTAGES  

Clarity  Problems of definition  

Transparency  Adds to procyclicality  

Additional information  Based on a price the entity has chosen not to sell at  

Accounts properly for derivatives  Difficult treatment of liabilities  

Less subject to earnings management   

 

The current developments of derivative contracts led to criticism that under historical 

cost system a wide range of assets and liabilities were not on the balance sheet as they 

were created with no or little cost, though they gain or lose value as interest rates, 

exchange rates, labor rates, etc. changed. In these circumstances, fair value accounting 

offers the most appropriate way to bring these transactions into the balance sheet and 

fully disclose (ACCA, 2009)
115

.  

 

Conclusions 

 

Achieving understandable, comparable, relevant and reliable financial reports will 

always be the most important objective for the fully informed financial markets.  

The recent crisis have raised two different situation:  

1. Increased financing costs  

2. Difficulty in the valuation of debt securities.  

 

The second situation also brings the problem with the fair value. It is true that fair 

value tends to increase procyclicality and make valuation difficult in case of illiquid 

markets. The main problem in fact are those financial instruments that the banks hold 

trading in an active market but then the market disappeared which makes the valuation 

more difficult not the fair value.  

Additionally, within the global convergence and harmonization, fair value plays a very 

important role because investors appreciate the transparency provided by the fair value. 

Despite its disadvantages, fair value seems the most effective method that reflects  

the economic realities best in comparison to historical cost applications ignoring the 

current market values of financial instruments.  

Fair value, as a market based approach, results with more transparent and additional 

information that best fits to the following accounting objectives:  

 Accurately reflect the current situation of a company that can be stated as “true 

and fair view”.  

 Comparable and understandable financial reports.  

Financial reports with the most reliable, objective and relevant information.  

The use of fair value seems to be criticized widely and continuously. Within the 

current crisis, it was well understood the risks of using unreliable values. From the crisis, 

many have learned that the way of judgment for valuation should be changed and the 

                                                           
115 ACCA, 2009. “Fair Value: An ACCA Policy Paper”. http://www.accaglobal.com/economy. 
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risks should be handled more carefully. Overall, this is not an accounting crisis rather it is 

a credit crunch. 

List of abbreviations 

IFRS  International Financial Reporting Standards  

IAS International Accounting Standards  

FVTPL  At Fair Value Through Profit and Loss  

HTM  Held-to-Maturity  

AFS  Available for Sale 

LR  Loans and Receivables 

SFAS  Statement of Financial Accounting Standard 

MBSs  Mortgage Backed Securities  

CDOs  Collateralized Debt Obligations 

CDSs  Credit Default Swaps  

ABS  Asset Backed Security  
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EXPORTATION OF CAPITAL IN ALBANIA IN THE FRAMEWORK OF 

LIBERALIZATION OF FREE MOVEMENT OF CAPITAL 

 

“Obstruction or inhibition of functioning of capital's   

stock exchange is a good way to reduce economic growth "! 

(Baier, Dwyer and Tamura, 2003,28).” 

 

Introduction 

Not without purpose I began the paper with this quote, which is taken from the article  

"Does Opening A Stock Exchange Increase Economic Growth?" of the prominent 

economists Baier, Dwyer and Tamura, who best expressed the cause and effect 

relationship of setting under controls, restrictions or obstacles and negative influences 

that they bring to the free movement of capital and financial policies of a country.  

Precisely this is the aim of this paper , to address the limitation of outflow  

or exportation of capital in our country and the problems or controversy that caused the 

adoption by unanimity of Resolution (June 2014) by the Parliament  of the Republic  

of Albania urging the Bank of Albania to take austerity measures intended to restrict the 

outflow of equity (temporarily free funds) by second-tier banks mainly commercial 

banks, in the form of investments, or their repatriation to the originating banks.  

The problem which is evidenced by the implementation of this resolution and that has 

sparked debate among various economists and academicians, is that this innovation not 

only can adversely affect the fulfillment of international obligations and not only  

(in the framework of EU membership), but It gives a signal rather than a positive for 

future flows hitting so incoming foreign direct invstimet as one of the challenges of our 

country on the liberalization of capital. 

 

Preamble 
The liberalization of the capital account and their free movement, has been one of the 

most important challenges undertaken and successfully implemented by Albania in the 

framework of way to EU membership. The last two decades have been characterized  

by a continuous relief of the controls on capital movements but it seems that lately the 

phenomenon is becoming more and more stringent, especially with the adoption by 

unanimity of a resolution by Parliament, which among other urged the Bank of Albania 

considering the austerity measures, aimed at limiting the outflow of equity (temporarily 

free funds) from commercial banks in the form of investment or repatriation of capital  

to parent banks . 

Restrictions on capital movements are not new. The fact that Albania is a member of 

the WTO since 2000, and as such can not impose discriminatory conditions and 

restrictions, therefore can not violate the principle of non-discrimination, including 

restrictions to export of capital abroad. In reality,  Albania does not apply restrictions  

or controls on capital inflows, it applies controls over its most outflows. If such a measure 
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(recommendations of the resolution) would be determined by the monetary authority,  

it would be expected that in the same manner to react even other members of the WTO on 

access to capital movements towards Albania.   

But not only that; in this resolution, in addition to the restrictions and austerity 

measures for the export of capital abroad, was intended  to promote a more active role  

of the Bank of Albania itself, beyond restricting the movement of funds in terms of their 

investment in the Albanian economy by banks. 

Another application of the resolution consists in the fact that the Bank of Albania 

should play an active role to increase further stimulus to the economy, implying indirectly 

continuation of a further cut in the base interest rate.Here is deemed of interest,  

the handling and argumentation momentum and the main instigators, who is believed to 

have moved the Parliament  to such a resolution, for the sake of the fact it has not been 

articulated before in this level and represents a new approach towards foreign capital and 

its investment in Albania. 

 

Free movement of capital in Albania and their exportation. 
Free movement of capital enters in the four fundamental freedoms of the EU and  

as such it occupies a specific weight and place in the engagement of a country on the road 

to membership. In the framework of the SAA (which provides a free trade area), a tage 

where the associated countries sign and commit to take legal obligations towards the path 

to membership, they also commit to eliminating all restrictions, obstacles barriers or any 

other form of discrimination in movements free of persons, goods, capital and services
116

. 

Free movement of capital is another freedom which is included in this agreement, 

which the EU and our country must  ensure exactly smooth running of the free movement 

of capital relating to direct investments and repatriation of these earnings (Cana & Bana, 

2014 , 263). In this context, it is necessary and very important that the restrictions or 

constraints on the movement of capital not only be completely eliminated between 

Albania and the EU but also to  provide the elimination of obstacles to the flow  

of financial services. Application of the principle of free movement of capital and the 

transfer of currencies "tout cout" are also the basic principles of liberalization of capital 

from countries associated with the EU. 

Our country has managed to liberalize fully the capital and non-banking financial 

institutions already have intervened directly in the international market with their 

medium-term policies and have achieved in 2010 completely to liberalize the capital 

account. But despite all the progress made in this regard, the absence of a genuine market 

capital (stock exchange), and specifically of the secondary market for the securities 

collection , yet can not be recommended adoption of this resolution because, 

establishment of controls on capital outflows, not only opposes international obligations, 

that Albania has undertaken to fulfill, this even in the framework of agenda of integration 

into European structures, but gives an inhibitory signal for future flows of foreign 

investment inflows, mainly in the financial and banking sector. 

                                                           
116

 Capital and current payments are an important and integral part of the SAA. Free movement of capital 

provided for in Article 61 of the SAA and not only this motion is set forth in Article 57 of the law on the 

SAA ratification. 
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But we can affirm that the export of capital from banks in Albania has been, it is and 

will be a phenomenon of the present, which is likely to take proportions increasingly 

larger for as long continues to be followed the current model of the structure of the 

organization and operation of the Albanian financial system, which relies almost entirely 

on fundamentally and banking intermediation, in the complete absence of capital market 

and securities (stock exchange)
117

. 

Referring to the case of other developing countries, we recognize that the export, 

transfer, imposition of restrictions, or any other measure related to the free movement of 

capital, innovation are not simple phenomena to handle. Control over the flow of capital 

is not a new topic in the international financial arena (Magud.et.al 2014). The classic use 

of the term consists in describing common speculation performed with currencies, 

especially when such speculation leads to transboundary movement speculation of private 

funds, in sizes large enough to affect the national financial markets. But there  

is not a widely accepted standard definition about transfer or removal of capital .   

Transfers and controls on capital represent a set of rules that govern the movement  

of capital. Controls can be set as over the inflows as well over the outflows and within 

these two categories, as  Nembhard (1996) also explains, controls can be reclassified into 

four other sub-categories: rules on investment and lending, trade restrictions, rules on 

foreign exchange, quantitative and tax policies. 

They can be implemented and deployed in two forms:: 

1- in the form of administrative measures or 

2- in the form of taxation (taxes).  

Reasons for deployment of these restrictions on the movement of capital, can be 

various and may vary from one country to another, as well as economic and financial 

policies differ from one country to another
118

. Thus, ven this resolution our Parliament 

seems to have had a cause or supports in good intention of favoring the national 

economy, as assessed as "good intention", with a positive impact on the financial system 

and the free market. But as always there is the other side of the medal and it seems that 

this resolution can be judged that it is destined to remain declarative of good intention, 

not taking into account several vital factors and realities of life, therefore I would say,  

(in our realit of strategic commitments, economic -finaciare, political-integration), that 

our country has in the international and European arena, which consist of a number  

of legal obligations undertaken, especially on capital outflows which directly be affected 

by this resolution. 

Let us examine one by one: 

                                                           
117 Implementation and deployment of controls on capital continues to be present even today in countries 

and economies just as academic and professional debate about the arguments for and against imposing 

restrictions on the free movement of capital that has continued since the collapse of the Bretton-Woods 

system, and to continuation of the process of globalization nowadays, especially after the Asian crisis of 1998 

and more recently, after the devastating effects of the global financial and economic crisis of 2007-2008. 
118 It depends on the causes and reasons. “Governments often impose such controls aimed at ensuring 

effective protection for the national economy to movements in the volatile capital to regain autonomy policy, 

allowing for full employment in the domestic market and maximize social welfare, to maintain the course of 

Foreign exchange business, and to ensure national control over finances (local or international)”(Liard-

Muriente 2007). 
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First: Albania since 2000, is a member of the WTO, and as such is  not allowed to 

impose discriminatory restrictions based on (the principle of non-discrimination), and the 

conditions of restrictions, including and especially on export restrictions of capitals 

abroad the country. If such a move would be decided by the monetary authority, it would 

be expected to be used as a precedent even from other countries, members of the WTO  

on access to capital movements towards Albania. 

Secondly, Albania has signed in 2006 the SAA (Stabilization and Association 

Agreement) with the European Union. Since 2010, our country has fully liberalized 

capital account, relating to the transfer and capital investments abroad (to the EU). 

Resolution in this case, contrary to the practice in some core obligations, the Bank  

of Albania in the framework of the SAA. Specifically, paragraph 3 of the SAA provides: 

"The movement of capital and current payments", the liabilities of the Bank  

of Albania in terms of SAA, the Stabilization and Association Agreement and the law  

on the ratification of this agreement stipulates, among other that: 

Regarding transactions in the capital and financial account of the balance  

of payments, from the entry into force of the Agreement, the Parties shall ensure the free 

movement of capital of credits related to commercial transactions or the provision  

of services in which a resident of one of the parties and financial loans and credits, with 

maturity longer than a year. Starting from the fifth year of the entry into force of the 

Agreement, is ensured the free movement of capital for investment,in securities and 

financial loans and credits with a maturity shorter than a year. 

Also, Albania and the European Community commit themselves not to introduce new 

restrictions on the movement of capital and payments between residents of the 

Community and Albania and to not tighten existing restrictions. 

In exceptional circumstances, movements of capital between the Community and 

Albania cause, or threaten to cause serious difficulties for the functioning of the policies 

of the exchange rate or monetary policy; the Community and Albania, respectively, may 

take safeguard measures with regard to movements of capital between the Community 

and Albania for a period not exceeding one year if such measures are strictly 

necessary”.
119

  

Third: Based on the policy of further promoting lending and monetary stimulus,  

is deemed significant be considered some factors that make it difficult for the 

effectiveness of monetary policy by the Bank of Albania. The transmission mechanism of 

monetary policy in Albania for some objective reasons, related to the shallowness of 

financial markets, the lack of genuine market capital and the diversity of the limited 

instruments (securities) traded in secondary markets, transmits it ( the monetary policy of 

the Bank of Albania) within the financial system and wider in economy relatively late, 

after two-three trimestrals. This explains only one of several factors affecting the rapid 

disappearances of the Bank of Albania's decision to change the interest rate. Another 

major reason lies in the fact that the risks to the national economy, as in other countries  

of the region and the worldwide are increasing, and this will be reflected in a logical 

manner in the entire structure of interest rates that banks charge to the loans that they 

                                                           
119

 Article 57 of Law nr. 9590, dated 27.07.2006 "On the ratification of the Stabilization and Association 

Agreement between Albania and the European Communities and their Member States". 
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grant. Its interventions, will simply lower the base level of the bank loan interests 

structure, allowing the structure to absorb more and more on itself additional risks to the 

economy. 

Undoubtedly, the level of nominal interest rates on bank loans tends to not sit with the 

same absolute size, as the decrease of the key interest rate. In practice, the role of the 

Bank of Albania, within the stage of development of the Albanian financial market, starts 

and become increasingly limited ; even the further stimulus (lower interest rate) would 

provide less and less effect on interest rates of bank loans affecting directly foreign 

investment in our country. 

Fourthly : With regard to the funds invested abroad by banks operating in the form of 

term and demand deposits, and also to the investment in foreign securities.  

This is a normal practice of banks in every country, not only to comply fully with the 

principles of macroprudentiality of banks in Albania, but also to the principle of efficient 

use of funds borrowed from depositors and other lenders. In this respect, for a variety  

of objective reasons, the national economy can not attract the majority of funds banks 

have available to lend. It would be logical that they will seek other opportunities outside 

the Albanian financial market, which over 92 % of financial intermediation is 

implemented by banks, and in conditions where there is a stock exchange (or capital 

market) functioning, or located time. 

Fifth: Having Parasys but also what we said above, we arrive at the Conclusion that 

precisely one of the structural problems of the Albanian financial system, 

a) lack of a proper capital market (stock exchange), and 

b) specifically the secondary market for private securities. 

Lack of organized market of securities (stock, as a secondary market), consists 

precisely in the total absence of securities from the private sector and modest activity of 

sale of Government securities (mainly those with maturity over 1 year) and in the 

secondary market (in relation to the primary market volumes), but illustrate the 

shallowness of the Albanian financial market, and constitute the missing gears  

of a complete and efficient mechanism of transmission of monetary policy by the 

country's monetary authority.
120

 Moreover, we point out that one of the typical 

mechanisms, which recently received considerable support, to reduce the volatility  

of flows of capital - controls on capital - did not significantly reduce the volatility  

of flows (incoming or outgoing) of capital. This is because most of the important 

incentives that affect the volatility of capital flows, such as changes in global threats, 

global economic growth, and domino effects, generally go beyond the control  

of policymakers in most countries. 

 

Conclusions 

Capital market and private securities, they are and will remain undeveloped in our 

country. The imposition of restrictions, whether in the form of administrative or tariffs 

and taxes on the free movement of capital, will complicate not for the better in the climate 

of foreign investment in the country, besides the fact that banks and other entities, with 

                                                           
120 In other words, Albania Albania intersectoral[crosscutting] competition (banks with other financial 

institutions, which enables not only a reflection in real time of the monetary policy, but above all reduces 

costs of financial intermediation (interest rates), where controls are not recommended. 
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outstanding of temporary capital, encounter with essential shortcomings of other 

alternatives useful and profitable in the Albanian domestic market. 

Likewise, the establishment of controls on outflows of capital, except than opposes 

international obligations, Albania has undertaken to meet in the framework of the agenda 

of integration in European structures but also have an adverse impact on the course of the 

next incoming foreign investment, mainly in the banking and financial sector. 

The government should consider the maximum focus and efforts to strengthen 

 the country's ability to cope with the volatility of capital flows, rather than simply trying 

to directly reduce this volatility, by establishing controls over capital flows.  

The supervisory and regulatory institutions of the Albanian financial system and policies 

should a clear willingness and approach, toward the revitalization of TSE and deepening 

of the financial system as the only way that these segments of the financial system could 

somehow contribute to alleviate such a problem for the economy. 

However, even from  the neoclassical perspective, capital controls are only bad policy, 

since weaken the discipline of international market and of the economy of a country and 

its welfare. On the other hand rewards those countries that pursue pro-growth policies 

penalizing those that do not do so. However, history shows that governments regularly 

use controls. 
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ANALYZING MARKET OF THE ELECTRICITY, IN ALBANIA 
 

Introduction  

The motivation for electricity liberalization differs slightly between countries; 

however most of the countries share common ideological and political reasons regarding 

disaffection with the vertically integrated monopoly model of the past and a strong belief 

that the success of liberalization in other industries can be repeated for the electricity 

industry. The introduction of competition in the electricity industry has been justified by 

the perceived benefits of introducing market forces in an industry previously viewed  

as a natural monopoly with substantial vertical economies. Therefore the motivation 

behind electricity liberalization is to promote in the long run efficiency gains, to stimulate 

technical innovation and to lead to efficient investment. 

Liberalization requires that the market is not dominated by natural monopoly 

characteristics. Changes in generation technologies (Hunt, 2002) and improvements  

in transmission (Stoft, 2002) have removed the natural monopoly character of the 

wholesale power market. 

The case of the electricity industry is especially interesting because since  

the beginning of the nineteen nineties economies of scale have ceased to be the rule in the 

generation portion of the industry. For many years, the generation part of the electricity 

industry was considered to be a natural monopoly because of the economies of scale that 

could be obtained by using large power plants, and until the early nineteen eighties,  

the optimal size of generating units increased continuously. Indeed, for some fifty years 

the trend was for larger power plants. Then, it came new technologies like the combined 

cycle gas turbine and the optimal plant size for electricity generation fell dramatically. 

These smaller and cheaper generating units have removed the natural monopoly 

characteristics of generation and allowed the introduction of competition at the wholesale 

level. This revolutionary change has had a central and important impact on the barriers  

to entry in this industry, which has led to changes on its industrial organization.  

Even if the changes in generation technology have reduced significantly the minimum 

efficient scale of generators, the improvements in information technologies with respect 

to transmission operation have played the most important role in creating a separate 

competitive wholesale market. Indeed, technological progress in aggregating physical 

flow and in the operation of large networks dispersed over wide geographic areas with  

a very high level of accuracy has played the most important role separating generation  

to transport.  

The liberalization process in Europe  

The objective of the European liberalization process is to open gradually electricity 

markets to competition to improve the general efficiency of the electricity industry, which 

in turn will improve the efficiency of the European economy as a whole. The electricity 

industry is one of the most important of Europe’s industries. This sector is critical since  

it has an impact on all other sectors because electricity is vital for all economic activity. 
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Hence, in a competitive world context, the competitiveness of European industry  

is strongly linked to the competitiveness of its electricity industry. 

Liberalization of the electricity industry was part of the tools chosen by the European 

Community to ensure its energy policy objectives, i.e. security of supply, competitiveness 

and environmental protection. The origins of this approach go back to the Treaty of Rome 

(1957) which instituted the common market, and to the Unique Act (1986). The opening 

to competition of the electricity industry happened later than in other industries, where 

the aim was to create a single EU market by 1992. The liberalization process really 

started in Europe in 1997 with the Directive 96/92/EC and the Directive 2003/54.  

The Directive defines common rules for the gradual liberalization of the electricity 

industry within the scope of the concept of a unique EU market as defined in 1985.  

The Directive was the result of several years of negotiation between the EU Union 

Member States. It defines common rules for generation, transmission and distribution  

of electricity. The stated intention of the liberalization process was not to achieve the 

creation of fifteen liberalized national electricity markets but one common EU electricity 

market as part of the EU’s single market general objective.  

 

1. Market Analysis. The European legal framework and EC Treaty  

The trading of electricity in Europe is subject to the general rules of the EC Treaty. 

This Treaty has been amended several times but electricity, and energy in general, has not 

been one of its main concerns. The origins of the EC Treaty trace back to the Treaty of 

Paris, which was signed in 1951, and which laid the foundations for a supranational coal 

regime with the establishment of the European Coal and Steel Community (ECSC). 

Following this Treaty, the European Atomic Energy Community (EAEC) was created 

with the Euratom Treaty. The ECSC and the EAEC were responsible for the common 

coal and nuclear policy. The European Economic Community (EC) was established  

in 1957 with the Treaty of Rome. The objective of the EC was to create a common 

market. The EC Treaty included additional provision for agriculture and transport  

but nothing about energy and a fortiori for electricity. The process toward a common 

market was accelerated in 1987 with the entry into force of the Single European Act, 

which amended the first three Treaties and established the objective of an internal market 

by the end of 1992. Finally, further amendments were made in the Treaties of Maastricht 

(1992) and Amsterdam (1997). In general electricity is subject to two main principles of 

the EC Treaty. One, electricity is subject to the rules governing the free movement of 

goods, persons, services and capital. Two, the electricity industry is also subject to the EC 

competition law, in particular those provisions related to cartel and market abuse.  

The general principles of a single European “internal market”, rather than many 

separate markets for goods and services, were established in the Single Electricity Act 

(EU, 1987). In this document, the single market is defined as the backbone of economic 

integration. The aim of the single market is to increase European economic growth by 

opening up national markets to competition, and thus improve overall competitiveness 

and raise standards of living. Following this general document, the European commission 

published a working document on the internal energy market (EC, 1998) which was 

explicitly aimed at fully integrating the separate national electricity markets throughout 

Europe.  
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The conditions for price transparency towards large electricity and gas consumers  

are defined in 1989, in the Directive 90/377/EC. This Directive was the first step toward 

the liberalization of the electricity industry. However this price transparency Directive 

was too weak to create competition in the electricity sector. The European Commission 

then decided to establish a new Directive containing stronger measures. This was done 

through the electricity Directive 96/92/EC and lastly through Directive 2003/54.  

Directive 2005/89/EC of the European Parliament and of the Council of 18 January 

2006 concerning measures to safeguard security of electricity supply and infrastructure 

investment. Directive 2005/89/EC  establishes the guarantee of a high level of security of 

electricity supply is a key objective for the successful operation of the internal market and 

that Directive gives the Member States the possibility of imposing public service 

obligations on electricity undertakings, inter alia, in relation to security of supply. Those 

public service obligations should be defined as precisely and strictly as possible, and 

should not result in the creation of generation capacity that goes beyond what is necessary 

to prevent undue interruption of distribution of electricity to final customers. Directives 

2009/73/EC of the European Parliament and of the Council of 21 October 2009 

concerning common rules for the internal market in electricity. As regards electricity, 

where the roll-out of smart meters is found to be cost-effective, at least 80 %  

of consumers must be equipped with intelligent metering systems by 2020. 

- The EU Directive 96/92/EC : The EU Directive 96/92/EC (hereafter the 

Directive), liberalizing the electricity sectors within EU members States was agreed in 

1997. The EU directive defines common rules for the generation, transmission and 

distribution of electricity. The Directive covers the gradual establishment of a single 

internal electricity market by opposition with 15 liberalized national electricity markets. 

First, Member States are obliged to open their national electricity market at least  

a minimum share of it. This means that eligible customers must be able to choose their 

supplier. The generation activity is totally free to promote competition as is the 

construction of transport lines. Finally the operation of the transmission network has to be 

independent from generation and distribution, at least in management terms, in order  

to insure transparency of the market and avoid discrimination.  

The Directive removes the monopoly any incumbent may have for the construction of 

new power plants to promote full competition in the generation sector. The Directive 

gives two options for member states between, an authorization and/or tendering 

procedure for the construction of new generating capacity. Under the first option, member 

states have to define public criteria and procedures. Then companies willing to build new 

power plants have to go through an open and impartial procedure to decide whether they 

are allowed or not, to build their unit. Under the second option, a specific authority 

designated by the Member State defines the needs for new investments and solicits 

tenders. The tenders are then assessed using an impartial procedure.  

In relation to transmission, each Member State must directly specify a transmission 

operator and the main role of the system operator is defined, i.e. generation dispatch and 

determination of the use of the interconnectors. This part of the Directive implies that the 

system operator must dispatch power plant on a nondiscriminatory basis between 

incumbents and new entrants. The goal of separation between generation and transport  
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is to insure transparent and fair access to the network in order to avoid discrimination and 

cross-subsidization between consumers (eligible and captive).  

Distribution must follow the same principles as transmission with regard to 

nondiscrimination. The Directive specifies that, in particular cases, the tariff to supply 

customers may be regulated. The important difference for distribution is that Member 

States may impose requirements on distribution companies in order to meet specific 

public service obligations.  

Given the call for separation of activities, the Directive also mandates unbundling and 

transparency of accounts. Hence, companies with generation, transmission and 

distribution activities must present a separate balance sheet for each activity.  

The objective of this accounting unbundling is to avoid any cross-subsidization between 

different types of activity.  

The central aspect of the Directive is the model of third party access. The idea is that 

owners of the network are obliged to allow producers and consumers to have access  

to their network to trade in accordance with the objectives of transparency and  

non-discrimination. The Directive includes three models: negotiated third party access 

(nTPA), regulated third party access (rTPA), and the single buyer model. In the first 

model (nTPA), consumers and producers must be able to negotiate access to the network 

with the system operator. In the second model (rTPA), the prices for accessing to the 

network are regulated and not subject to negotiations. Prices must be publicly available. 

The system operator may refuse access to the network for technical reasons but such  

a refusal must be supported by a valid explanation of why access was refused. Finally,  

in the “single buyer model” a nominated entity acts as the only purchaser for all 

electricity. The Directive specifies the extent of market opening, this is defined as the 

percentage share of the electricity market that should be opened to competition and 

defines thresholds for market opening.  

- The Directive 2003/54/EC: On 26 June 2003, the European Commission 

published Directive 2003/54/EC concerning common rules for the internal market in 

electricity, and Regulation No 1228/2003. The Directive is required to be implemented 

into national law not later than 1 July 2004 and the Regulation is applicable from that 

date. Directive 2003/54/EC replaces Directive 96/92/EC, which paved the way for 

liberalization of the electricity markets of European Community Member States. This 

Directive establishes common rules for the generation, transmission, distribution and 

supply of electricity. The Directive, which amend and recast the earlier electricity 

Directive, includes provisions for the legal unbundling of the transmission and 

distribution system operators, consumer protection and the establishment of independent 

national regulatory authorities. Moreover, the Directive aims to reduce the risk of market 

dominance and predatory behavior and to ensure non-discriminatory transmission and 

distribution tariffs and network access. Furthermore, it establishes provisions for the 

unbundling of transmission and distribution operators and establishes labeling 

requirements for electricity suppliers regarding CO2 emissions and radioactive waste 

from electricity production and the contribution of each energy source in a supplier’s fuel 

mix. Also this directive, it is forecasting that the full market will be opeed by July 2007. 

- The Directive 2005/89/EC: On 18 January 2006, the European Commission 

published Directive establishes measures aimed at safeguarding security of electricity 
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supply so as to ensure the proper functioning of the internal market for electricity and to 

ensure: (a) an adequate level of generation capacity; (b) an adequate balance between 

supply and demand; c) an appropriate level of interconnection between Member States 

for the development of the internal market. 2. It establishes a framework within which 

Member States are to define transparent, stable and non-discriminatory policies on 

security of electricity supply compatible with the requirements of a competitive internal 

market for electricity. This directive establishes that Member States shall establish  

a regulatory framework that: (a) provides investment signals for both the transmission 

and distribution system network operators to develop their networks in order to meet 

foreseeable demand from the market; and (b) facilitates maintenance and, where 

necessary, renewal of their networks. This directive contained :‘security of electricity 

supply’ means the ability of an electricity system to supply final customers with 

electricity, as provided for under this Directive; ‘operational network security’ means the 

continuous operation of the transmission and, where appropriate, the distribution network 

under foreseeable circumstances; ‘balance between supply and demand’ means  

the satisfaction of foreseeable demands of consumers to use electricity without the need 

to enforce measures to reduce consumption. Member States shall ensure a high level of 

security of electricity supply by taking the necessary measures to facilitate a stable 

investment climate and by defining the roles and responsibilities of competent authorities, 

including regulatory authorities where relevant, and all relevant market actors and 

publishing information thereon. The relevant market actors include, inter alia, 

transmission and distribution system operators, electricity generators, suppliers and final 

customers. 

- The Directive 2009/73/EC: On 21 October 2009 the European Commission 

published Directive establishes a framework for the setting of Community ecodesign 

requirements for energy-related products with the aim of ensuring the free movement of 

such products within the internal market. The ecodesign of products is a crucial factor in 

the Community strategy on Integrated Product Policy. As a preventive approach, 

designed to optimize the environmental performance of products, while maintaining their 

functional qualities, it provides genuine new opportunities for manufacturers, consumers 

and society as a whole. This Directive provides for the setting of requirements which the 

energy-related products covered by implementing measures must fulfil in order to be 

placed on the market and/or put into service. It contributes to sustainable development by 

increasing energy efficiency and the level of protection of the environment, while at the 

same time increasing the security of the energy supply.  

 

The implementation of the Directive   

The Directive was implemented into national legislation using different approaches 

and different paces. However the most important options of the Directive were chosen in 

a similar way throughout the Members States resulting in similar arrangements. In this 

section we focus on three major aspects of implementation of the directive: third party 

access, market opening and the transmission system operator. 

 Third party access (TPA) is one of the important points of the EU Directive. Hence  

it offers three ways to insure non-discriminating conditions for access to the network: 

regulated third party access (rTPA), negotiated third party access (nTPA) and the single 
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buyer procedure. With the exception of Germany, which choose nTPA, and Portugal, and 

Italy who opted for the single buyer procedure, all countries have chosen rTPA. Members 

States have opened their market to different extents. Some countries like the UK, 

Germany, Sweden and Finland have opened their market at 100%. Spain, Italy, Belgium, 

The Netherlands, Denmark and Luxembourg have opted for an opening schedule that is 

much more rapid than that imposed by the Directive. Finally, Greece, Ireland and France 

have opened their markets to meet minimum requirements.  

Since the autonomy of transmission system with respect to producers was an essential 

condition for compliance with the obligation of transparency and nondiscriminatory 

access to the grid, most Members States have created an independent transmission system 

operator (TSO). However, the level of autonomy differs and can be differentiating  

in three categories: ownership, legal and management. Thus, the UK, Finland, Sweden, 

Spain, Denmark, Austria, the Netherlands, Portugal, Greece, and Italy have appointed  

a separate legal entity as the transmission system operator. Belgium, Germany,  

and France have appointed TSO, which are independent in management terms. In France, 

the TSO has management autonomy while in Germany the unbundling is limited  

to separate accounting. 

These three aspects, third party access, market opening and unbundling represent the 

main criteria for implementation of the directive. The Directive grants a lot of freedom to 

Members States with respect to market organization. The Directive only lays down the 

general conditions that should be in place to assure the creation of a single electricity 

market but refrains from designing a concrete market organization. The Directive dictates 

the main principles for the development of competition through vertical separation  

(i.e. unbundling) of previous integrated monopolies, remove barrier to entry into 

production and distribution etc., but leaves each country with the freedom to decide 

modalities and to design their electricity markets in details. Hence, the EU Member States 

are radically changing the structure of their electricity industries following the Directive 

without strong guidelines on how to organize the details of their markets.  

The second report from the Commission to the European Council and the European 

parliament on the state of the energy markets recognized that the directive only provided 

a general framework for the creation of a single market but that the creation of trade 

facilitating mechanisms is essential for the success of market liberalization. However 

no indications were given about the design of such “trade facilitating mechanisms” or for 

the trading of electricity in general.  

 

2. Case studies/application functionality 

The EU Union defines Significant Market Power (SMP) as equivalent to the concept 

of dominance.  

Mitigating Market Power  

The electricity industry requires special remedial treatment as compared to other 

industries. The nature of electricity production and consumption make it particularly 

susceptible to market power.  

The two most important factors are:  

 Electricity cannot be stored cheaply (except in hydro facilities), which short-run 

capacity constraints, makes the supply response relatively inelastic;  
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 Demand price-responsiveness of electricity customers is limited and very 

inelastic. Typically only large industry customers are exposed to real time prices. 

The combination of inelastic supply and demand facilitates the exercise of market 

power when total demand moves closer to total supply capacity during peak demand 

periods.  

Market mitigation methods can be loosely collected into three main categories:  

1. The classical structural solution to the problem of market power is to mandate or 

encourage the divestiture of the dominant generator or generators. Barriers may include 

licence conditions, generation site permits, and non-discriminatory access to the 

transmission network. Expansion of the transmission system is also another means  

of decreasing concentration of generation by expanding the geographic market over 

which suppliers are competing. On the demand side, various means of increasing price 

responsiveness of electricity customers is also seen as a promising way of reducing 

market power.  

2. Regulatory forms of market mitigation include the imposition of system wide 

constraints such as market-price caps. Many countries include such caps as a ‘safety-net’ 

measure. Another regulatory tool is to require dominant generators to sell a certain 

amount of their capacity under long-term contracts at a pre-negotiated or regulated rate. 

3. The third type is those market rules or behavioral regulations aimed at the actual 

operations or decisions of the generators in electricity markets. The most important of 

these include caps on unit-specific bidding. These are often regarded as the most heavy-

handed form of regulation They also often require specific company related information 

that may be difficult to acquire.  

As with market detection techniques, the applications of market mitigation methods 

can be classified on an ex-ante/ex-post and short term/long term basis. 

 Transmission constraints increase the incentives and opportunities to exercise market 

power along various pathways. The incentives and opportunities to exercise market 

power in networks suggests that market monitoring cannot ignore this aspect of market 

power. The TSOs are crucial in providing information on flow patterns and location-

specific demand and generation. However, it is impossible to deduce from the flow 

patterns whether TSOs detected that a flow-gate/corridor is transmission constrained.  

It is therefore important to record which transmission lines were announced to be 

constrained, how much capacity was made available in short-term markets and which 

transmission lines were actually constrained during the dispatch. The objective is to 

replicate the information set available to strategic players at different decision points and 

to capture their actions. Data on the ownership and the price paid for transmission 

contracts is required to assess the impact on the incentive to exercise market power and  

to verify whether distorted bids resulted in distorted flow patterns.  

A second motivation to collect information on the allocation of transmission capacity 

by the TSO relates to the understanding of the TSO behavior. Currently the available 

criteria to evaluate TSOs behavior is whether the system was operating uninterrupted. 

However, efforts of TSOs to use the transmission network effectively are not monitored 

or evaluated. If flow patterns and system conditions are recorded, then the performance  

of TSOs, the set of dispatch rules and the market design can be better evaluated.  
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The relative strengths and weakness of the various market power detection techniques 

are summarized in Table 2. 

 

Table 1: Applications of Market Power Mitigation Systems 

    

 

 

 

 

 

 

The major conclusions from the analyses  

The Albanian Market Model is designed to advance the policies of the Government  

of Albania in the following areas: 

1. Provide a framework for privatization of the electricity sector, including the 

privatization of the distribution functions in the near term. The framework will provide a 

sound basis for privatization of further segments of the sector, such as generation,  

as conditions warrant; 

2. Move toward consistency with EU Directives and the Energy Community Treaty; 

3. Minimize opportunities for informal economic activity. The Market Model thus 

limits the role of the OST in economic transactions to improve transparency; 

4. Capture the full value of the Albanian hydro resource for the benefit of Albanian 

tariff customers; 

5. Enhance the financial viability of the sector by clarifying responsibilities and 

obligations and ensuring sufficient flows of information about the operation of the market 

and creating a clear structure for financial transactions; 

6. Ensure that tariff customers have priority in the use of the transmission system; 

and Provide Consumer Benefit. 
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Table 2 - Summary of Market Power Detection Methods 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Source :Glachant, Jean-Michel. June 28th – July 28th 2005. “Electricity Single Market in the European 

Union: What to do next? A discussion paper. 
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THE DECISION OF THE INTERNATIONAL COURT OF 

JUSTICE FOR THE CORFU CHANNEL INCIDENT IN LIGHT OF 

NEW DISCOVERIES 
 

Introduction 

The incident of Corfu Channel constitutes, without doubt, one of the most important 

events of the Albanian diplomatic history issue after World War II, an event that defined 

or, at least, did much during the following Albania's relations with Western countries, 

especially with Great Britain. 

Corfu Channel is an international strait that lies between the coast of Albania and the 

Greek island of Corfu. Its width varies from one to six nautical miles, so the boundary 

line that passes through its territorial waters separating the two countries. 

In fact, when speaking about the incident Corfu Channel (MCI) keep in mind the 

incident leading, he dated October 22, 1946, in which the explosion of the mine in 

northern Corfu Channel, killing several sailors and officers British was sank a ship and 

severely damaged another. But this incident has close links with two other incidents, that 

of May 15, 1946, which precedes him, as well as that of November 12-13, 1946, will 

succeed him. In chronological order of events may appear briefly in this way.
121

 

On 15 May 1946, around 8 am, two British cruisers, “Suberb” and “Orion”, were 

moving in the direction from north to south of the canal, within the territorial waters of 

Albania. Albanian coastal batteries opened fire after warning and the two ships left. 

Through an exchange of notes between the two countries, Britain claimed that 

according to the norms of international maritime law, its ships have the right of innocent 

passage in the Corfu Channel, without being required to obtain permission or to give 

notice prior to the Government. Referring to the incident, the British side insisted that the 

Albanian government to apologize publicly, and to ensure that those responsible “will be 

punished rigorous”. Moreover, the British Foreign Office also envisioned that further 

measures could be taken in the case of "disrespect" to the Government, which, among 

other things, anticipated:
122

 

a) Presentation of the issue in the Security Council, to prove that Albania does not 

deserve membership in the UN. 

b) Albanian demands of challenging to get war indemnity as a part of the Italian 

fleet, because a country like Albania can not be entrusted gun modems; and c) 

British support for “Greek claims for Albanian part of the Corfu Channel”. 

In contrast, the Government stated that the passage of vessels in the channel area 

within its territorial waters, it was necessary to make prior notice first and then deal the 

permission of the competent Albanian authorities. For this purpose, the General 
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Command of the Armed Forces of Albania issued a special order that was made known  

to all States.
123

 

To test the attitude of Albania, on September 21, 1946, the Royal Navy Mediterranean 

received orders from London to send any of its vessels in the Corfu Channel, as still 

discussing if it can be established diplomatic relations with Albania, so “government Her 

Majesty wanted to know whether the Albanian Government had learned how to behave”. 

On this basis, on October 22, 1946 around noon, 4 British warships, two crusaders 

“Mauritius” and “Leander” and two destroyers “Somarez” and “Volazh”, they sailed in 

northern Corfu Channel, within the territorial waters of Albania without permission and 

without prior notification to the Albanian authorities. 

At 2:53 pm, destroyer “Somarez” underwater stepped on a mine, the explosion  

of which was heavily damaged. At 4: 16 encountered mine and damaged the destroyer 

“Volazh”. Of the two explosions, in addition to material damage, they killed 1 officer and 

43 sailors and wounded 3 officers and 39 other sailors. After this incident, unilaterally, 

without the consent of the International Committee for Mine Clearance and despite the 

protests of the Albanian Government, on 12-13 November 1946, 30 British warships, 

supported by aviation, performs a wide cleaning operation mines in Albanian territorial 

waters in the Corfu Channel.
124

 

 

Elaboration 

Regarding several attempts to resolve the incident of 22 October 1946 in a diplomatic 

manner, the British Government addressed a separate letter to the Secretary General  

of the UN. In order to be investigated on this problem as soon as possible by the Council 

of Security, under chapter VII of the UN Charter, as the situation “jeopardize 

international peace and security”.  British intention was to achieve the adoption  

of a Security Council resolution, through which Albania declared responsibility for the 

incident of October 22, “after mines close to the Albanian coast could not be decided 

without the knowledge of the Albanian authorities”. Such a resolution could not  

be adopted because of the Soviet veto. British proposal based on the Security Council  

on April 9, 1947 adopted a resolution, by which it recommended the parties  

“to immediately submit the dispute to the International Court of Justice, in accordance 

with the Statute of the Court”. Both parties accepted this resolution in principle. Albanian 

party officially confirmed by letter that the government sent to the court on July 2nd 

1947. On May 22, 1947, addressed to the British side unilaterally ICJ.
125

 

International Court of Justice delivered three judgments of the Corfu Channel case. 

After the first decision concerning the issue of jurisdiction, the Court answered two main 

questions raised by the parties to the compromise agreement, which were: 

1. If Albania was responsible for the explosion of mines in the Corfu Channel and  

if the case for compensation? 

2. If Britain had violated the sovereignty of the Albanian state when cleared mines 

in the Corfu Channel on 12-13 November 1946? 
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The first issue that was taken was that of the court of its jurisdiction to consider the 

British claims submitted through the unilateral application. As is known, according to 

article 36/1 of the Statute of the International Court of Justice has jurisdiction optional.
126

 

He stated that the Albanian side had not yet reached a compromise agreement and had 

committed no declaration recognizing the compulsory jurisdiction of the court in the 

cases provided for in Article 36/2 of the Statute. 

In the first ruling on March 25, 1948, with 15 votes in favor and one against, the court 

dropped the allegations's preliminary issue of jurisdiction and decided to continue 

consideration of the matter. She stressed that may be presented to the individual state 

requirements not only in cases where mandatory predicted its jurisdiction under Article 

36/2 of the Statute. According to the court by presenting the issue through an individual 

state requirement, the British government allowed the Albanian Government to accept the 

court's jurisdiction. This acceptance was expressed already by letters submitted by the 

Government on 2 July 1947.  

 

The statement of the Court 

This statement of the Court represents very important for the possibility  

of implementing the so-called forum prorogatum. Even when issues at the international 

level, which means recognition of the jurisdiction of the court to resolve a dispute 

between the parties even without formal agreement of compromise between them  

or a special statement, but also supported by a special act or document that, in certain 

circumstances, can be considered valid. 

The fact that Albania at this time was not yet a member of the UN, the circumstances 

of the case, it was deemed important by the court. 

In the next phase of the trial, the decision of 19 April 1949, the court ruled on the 

merits, by answering two key questions that were submitted by the parties in their 

agreement to the compromise. 

To answer these questions, it should receive advance information, among other things, 

also about who, what state had ordered or placed mines in the Corfu Channel. For this 

purpose, based on the evidence and the accumulated expertise Court concluded that the 

authors of the operation for placing mines in the Corfu Channel remain unknown. On this 

basis, bases its decision excluding guilty to planting land mines in the area.
127

 

Specifically, regarding the first question, with 11 votes in favor and 5 against,  

it concluded that Albania was responsible for the explosion of mines in the Corfu 

Channel on October 22, 1946 and, consequently, also for damages and loss of life people. 

According to her, based on the expertise used for this purpose, laying mines in the canal 

was made recently, so not much time before the incident on 22 October (mine were 

grease) and that, according to the factual circumstances, it was impossible to Albanian 

authorities were not aware of the placement of these mines. 

The Court further emphasized that the knowledge presumed by the Albanian 

Government itself contains its obligation to notify “for the benefit of navigation in 
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general, the existence of mines in Albanian territorial waters”, warning so “British 

warships that were approached for an imminent danger they posed to these mines”.  

Since the Government did not respect this obligation, the Republic of Albania declared 

that it was responsible under international law. On the issue of compensation and the 

amount that should be paid or not in this case, the court said that retain the right  

to express with its subsequent decision.
128

 

According to the court, “it is generally known and in accordance with customary 

international law in peacetime, states have the right to send their ships of war through 

international straits used for international navigation between two parts of the high seas, 

without having to seek prior authorization for this purpose the coastal state, provided that 

the transition be peaceful. Except as expressly provided in an international convention, 

the state coastlines; in peacetime, has no right to stop such a transition through these 

straits”. 

The Court noted that the Corfu Channel is such a strait used for international 

navigation and the voyage of the British ships on October 22, 1946 was peaceful. 

Therefore, with 14 votes in favor and 2 against, it concluded that on October 22, 1946 

Great Britain had not violated the sovereignty of the state.
129

 

Regarding the second question posed by the compromise agreement between the 

parties, the Court unanimously (with parallel reasoning only British judge) stated that the 

operation of the British battleship mine clearance Corfu Channel, undertaken on 12-13 

November 1946, violated the sovereignty of the People's Republic of Albania. The court 

dismissed this case British claims that the operation undertaken for mine clearance could 

be justified by the right of intervention or self-help etc. 

The third decision of the International Court of Justice, delivered on December 15, 

1949, compensation paid to the issue of possible incident of 22 October 1946. In fact, the 

decision on the merits, the court noted that self the compromise agreement between the 

two parties had given the right to assess the amount of compensation.
130

 This assessment 

was based on the request submitted by the British and the report submitted by the experts 

for this purpose. With 12 votes in favor and 2 against, the Court decided that the amount 

of compensation that Albania had to pay the UK on the incident of 22 October 1946 was 

843,947 pounds. Albania took part in this stage of the process and, moreover, stated that 

it would pay certain amount as compensation. 

 

Conclusions 

The ICJ decision on Corfu Channel Incident is the first decision rendered by this court 

after its creation, as one of the principal organs of the UN, as the main instrument for  

the peaceful settlement of international disputes. However, the review this issue in the 

Security Council and then by the ICJ, clearly highlighted the beginning already  

the so-called Cold War and the division of states primarily in two camps or large blocks  

in the East and the West. However, today it can be concluded that generally provided  

by its decision more than 50 years was right. Standards imposed regime international 
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legal straits maritime territorial waters, the right of innocent passage of commercial 

vessels and war in these straits and waters, etc., Are confirmed by its jurisprudence 

following and, what is more important, also approved by international acts mainly within 

the UN, among which a special place occupies the Convention on the Law of the Sea 

1982. 

In the other hand, it can not be left unmentioned that the documents discovered  

in recent years clearly prove the court concluded that the mines in the Corfu Channel “can 

not be decided without the knowledge of the Government”. And in this context, despite 

objections absurd to the Government, it is now documented that the mines in the Corfu 

Channel are set by the Yugoslav side, on request that Enver Hoxha had made Tito during 

his visit to Belgrade in September 194625. year in this regard, however, is to emphasize  

a detail, the fact that the main witness of the process, the Yugoslav Lt. Karel Kovacic, has 

been fabricated and false testimony made by spouted the “describing in detail” setting 

mine by Yugoslav ships “Mlljet” and “Meljinje”, just two days before the incident of 22 

October 1946. numerous archival documents clearly prove that the Yugoslav ships,  

in cooperation with the Albanian command Sazan island, have made undermining the 

Corfu Channel 22 September 1946, ie a month before the incident leading. On the other 

hand, through these documents it is evidenced also the defense quite well done to the 

Government, particularly by lawyers French Pierre Kot and Joe Nordman,  

and disappointment for a boycott of Albania of the third of the Corfu Channel,  

the assessment of the amount that would be paid as compensation British party, thus 

damaging the interests of the Albanian state itself. 

Similarly, absurd attitude evidenced the failure to enforce the ICJ by Albania. Rightly 

noted that the jurisdiction of this court, as a rule, is optional, but without doubt,  

its decision is binding and, as such, should normally be respected by the parties at trial. 

Regarding this problem is worth noting, also, the possibility of reopening the debate  

on the issue of the Corfu Channel Incident at the ICJ. That is because getting close to the 

Albanian coast to the fore some of the ships waste “Volazh”, damaged in the incident  

of 22 October 1946. These remains were dug up from the seabed in 2010 by an American 

ship that did research on objects archaeological. Have reiterated this case, based on the 

above arguments, the decision of the ICJ, in general, can be considered fair. However, 

keep in mind that the formal and legal terms, pursuant to Article 61 of the Statute of the 

ICJ, the review of a decision can be made only if discovered a new fact very important 

issue and that is not recognized by the party He claims, prior to the sentencing court. 

Moreover, according to paragraphs 4 and 5 of this Article, even in these cases,  

the request for review must be filed no later than six months after the discovery of the fact 

new, but in any case not later than after 10 years of giving the decision of the court. 

About the possibility of reconsidering the decision of the ICJ should refer underwater 

archaeological expedition of US-Albanian team in Albanian territorial waters. Albanian-

American project in September 2009 introduced international archeologists faced the 

most important findings related to the issue of the Corfu Channel Incident, opening  

up a very interesting debate between historians and specialists of World War II. 

The team of archaeologists, aided by devices ultramodern vessel “Hercules”, owned 

by a financier important to Wall Street and one of the greatest supporters of underwater 

archeology American, George Robb, identified an anomaly unusual seabed of the Gulf  
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of Saranda and the robot hand in the ship became possible to identify a set of objects, 

which are thought to be part of the HSM fore Volage, the British destroyer was severely 

injured in the incident. 

Discovering potential British fore ship HMS Volage in fact originated in research  

in 2007, when at a distance of about 21 kilometers from the border with Greece and to the 

Bay of Saranda, was discovered by sophisticated equipment vessel “Hercules”, 125 

seabed anomalies Ionian bed. Sonar equipment “multi-beam” scanned every centimeter  

of water waterfront area known as the Albanian territorial area and by 67 anomalies were 

controlled robot, which showed the most numerous geological anomalies. However over 

15 anomalies were found to be “modern ship remains” and as such no further verified  

by the ship “Hercules”. 

However, in 2009 season the idea that any of 15 'modern waste may have concerning 

the events of 22 October 1946, recalled the decision to revise the waste once berths.  

The vessel "Hercules" issued robot her on targets identified in 2007 and just after an hour 

observation intense the room controller, the idea that finally the bow of the blow of HMS 

Volage was found, excited not least all the participants. The thought that "Herkules" was 

finally found and the exact coordinates of the location of HMS Volage also brought 

unexpected another difficulty. Convinced that HMS Volage had already been found,  

in respect of those who lost their lives in this incident, it was decided that nothing was 

touched. This decision would make it impossible to identify 100% exact location of HMS 

Volage. According to all international conventions it called military cemetery area and 

should be treated with the greatest respect. For this reason, the identification of possible 

ship set to become the photos taken by the cameras of “Hercules” and historical materials 

published on this matter. 

However, for three months on photos taken by US shuttle robot “Herkules”, some 

experts were sent to the British and the Italian Navy for independent confirmation of their 

origins. Although found metal parts have no doubt that they are of a military ship  

of century XX, specialists consulted confirmed that in fact the objects found under 

sediments Bistrica are objects used by the British navy during World War II sailors 

cafeteria. Their style and form, and finding them still in the pile one upon another leave 

no doubt on this conclusion. In the bow of HMS Volage, which was hit by mines was 

located kitchens, warehouses and ship facilities.  

In addition, ammunition found near the other parts is typical of ammunition used by 

the British navy; caliber 303 set in combs and used rifles Lee-Enfield, which were widely 

used by British sailors, but also by machine guns located on the ship. The presence  

of other military equipment, but also the remains of some military shoes or boots, confirm 

the fact that the prow of Volage were placed personal equipment stores sailors. 

For the Albanian-American team underwater archeology has no doubt that  

the discovery of conduct no more a kilometer and 200 meters from the Albanian coast  

of Saranda is none other than the bow of the British Royal Navy, HMS Volage, the ship, 

which together with HMS Suamarez hit an October afternoon in rough seas in Albanian 

waters by German mines. Famous Corfu Incident, which opened a battle raging 

diplomatic High Council of Security at the United Nations, are lined up in opposing 

camps countries of the Soviet bloc and Western, also led to the demolition of diplomatic 

relations between the UK and Albania. Not only that, but after the verdict of the 
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International Court of The Hague that Albania is guilty, Britain seized the gold of the 

Albanian Bank, as the best way to force Albania to pay compensation fixed by this Court. 

For over 50 years in all the books of world history incident Corfu Channel has entered  

an act without precedent of a country that seeks to maintain the side force territorial 

regions, which are areas of international maritime and even worse, decide mines to ships 

that pass peacefully in these areas. Albania therefore is guilty. 

Although the verdict given by the International Court sentenced by a majority vote 

and penalize Albania for over 50 years as the main fajtoren this incident, the discovery  

of the underwater archaeological expedition Albanian-American raises some important 

questions: 

1. Were the British Navy ships on the declared course? 

2. What do Royal Navy ships a kilometer and 200 meters from the Albanian coast? 

3. Was conducting a peaceful pasage the squadron of the English Navy? 

4. If yes, this squadron was ordered to shoot Albanian batteries and disembark  

on the shores of Saranda? 

5. Who put the mines? 

The history would want to know the answers to these questions, although the Tribunal 

judges have already given their verdict 65 years ago. 
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FISCAL FRAMEWORK AND MEDIUM TERM DEVELOPMENT 

STRATEGY IN KOSOVO 

 
Introduction 

 

This paper analyses the Kosovo economy as the one of the few European economies 

that have not experienced negative economic growth since the outbreak of the global 

financial crisis. One of the reasons, being the weak integration in international trade and 

finance networks
131

.  

Kosovo had during the crisis a very specific model of development. This is based  

on remittances and stable FDI inflow from diaspora, to raise enough domestic demand 

through domestic consumption and investment channeled mainly in the nontradable 

sector, such as real estate and services.  

Another pillar of the economic growth model of Kosovo in recent years has been  

a budgetary structure strongly oriented towards increasing the participation of very high 

capital investment compared to any other region. 

The paper begins with a short presentation of Kosovo's macroeconomic  situation, 

followed by a presentation of a fiscal situation of Kosovo, which allows for further 

analysis of a medium term development of Kosovo and the presentation of key 

development sec tors. 

 

A general review of a socio-economis sytuation in Kosovo 

 

Subdued growth in the euro area is projected to strengthen gradually, thus providing  

a positive sign for the growth of developing economies, especially those that have strong 

trade relations with EU countries.  

Main economic indicators which are also above last year's levels, suggesting that 

Kosovo's economy is gaining momentum, supported by improved credit and increase 

investor confidence and strengthen the economy of the Eurozone. 

Kosovo's population in 2015 was 1,827,200 of which the population of working age 

1,219,200 marks from where employes are about 333.200 persons and the unemployment 

rate is about 38.4%. 

Kosovo's GDP in 2015 was about 5,253,000,000 Euro, while the public debt was 13% 

of GDP. Figures below presented as these indexes have gradually changed in recent 

years. 
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Negative trade balance remains a challenge for the economy. The high trade deficyt  

is largely predetermined by the narrow export base and concentrated exports, which 

largely determine the sustainability of economic growth. On the other hand, the 

representation of large imports of consumer goods reflects the low production and low 

competitiveness to produce substitutes for imports. Exports of goods will continue to be 

predetermined by fluctuations in international prices of metal and global demand for 

metals. Exports of goods are expected to grow at an average real rate of 6.1%, marking  

a slowdown in 2016 to reflect the subdued growth in China and so the impact on global 
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demand for metals. However, supportive environment for investment is expected to help 

increase the diversification of exports and sustained export growth in subsequent years. 

Likewise, the forecast period, exports of services are expected to record a real average 

growth of 4.5% dominated by the export of travel services. Thus, total exports are 

projected to grow by 4.9% on average, more so after 2016. 

On the production side, the services sector remains the largest contributor to economic 

growth representing more than half of GDP. Similar to historical trends, services are 

designed to continue the growth trend, recording an average growth of 3.9% forecast. 

While trade is expected to lead the sector during the forecast period, services are also 

expected to benefit from the services of transport, IT and housing. Sector  of the industry, 

the second largest sector is expected to recover gradually from exhausted growth in the 

manufacturing sector last year. Although there is great potential for the development of 

intensive production work in Kosovo, the sector remains relatively small, mainly because 

it has been hampered by a lack of skilled workforce (costly) supply unreliable power and 

cost financial high. 

Construction is an important driver of growth, although reduced its growth in recent 

years is reflected in the completion of construction of Merdare - Morine. The sector, 

however, is projected to recover at speeds up to 2016 and beyond, supported by 

continuous investment to housing and infrastructure investments in road / highway. The 

agricultural sector represents a small part of GDP and is projected to have a quick 

recovery supported by ongoing government subsidies for this sector and the measures  

to improve the competitiveness of the sector. For this reason, during the coming years, 

agriculture is projected to grow by 2.6%, on average. 

 

Fiscal framework of Kosovo 

 

Kosovo's economy in 2015 grew at an estimated rate of 3.8%. The economy depends 

heavily on economic developments in the euro-zone, but in the year 2014 was 

characterized by an unwanted political situation in Kosovo (delayed establishment of the 

government after the elections held in June 2014), which affected the confidence  

of investors. 

Kosovo's financial system has continued the positive growth trend in 2015. Total 

assets of the financial system recorded an annual growth of 7.1%, standing at 4.8 billion 

(83.1% of GDP) in 2015. The banks represent 69.6% of assets financial system, followed 

by pension funds (24.4%), insurance companies (3.2%) and micro-finance institutions 

(2.6%).  

During this period the pension sector recorded the highest annual growth of 18.1 

percent of assets, followed by the banking sector which was characterized by annual 

growth of 6.9 percent. The third component on the size of the assets of the insurance 

sector in June 2015 which increased its share of total financial system assets to 3.2 

percent. The insurance sector in 2015 recorded an annual growth of 11.5 percent, 

becoming one of two components of the financial sector who during this period was 

characterized by accelerated growth activity.  

Foreign banks' assets represent 90.0% of total banking sector assets by 2015.  

The degree of market concentration, measured by market share of the three largest banks 
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(assets) has decreased slightly. In October 2015, the ratio of the three largest banks  

was 64.4% compared with 67.4% in October 2014. In addition, the degree of market 

concentration is measured by -Hirschman Herfindahl Index (HHI) has fallen 1,757 points 

in October 2015, compared with 1,846 points in October 2014. 

The year 2015 was characterized by changes in the tax system, whose ultimate goal 

was to stimulate domestic production. The first half of the year was dedicated to changes 

(or establishment, where necessary) of the legal basis in order to enable an application 

more convenient and transparent change for all stakeholders - a key element for  

the success of changes started. Revenues from taxes increased, by reaching an amount  

of 309,542,200 euros in 2015 thanks to the implementation of the new 2015-2020 

strategy on taxation.  

The impact of these changes as the decrease of VAT, the escalation of the VAT 

exemption for production lines and machinery related to that product as well as  

IT equipment, etc. It expected to become more visible starting from 2016 onwards. 

Kosovo Government Programme 201g-2018  has envisaged the establishment  

of a joint agency of revenues; in response to a number of issues that have been raised in 

connection with the Tax Administration of Kosovo and Kosovo Customs. An integrated 

agency revenues are expected to ris efficiency in tax collection and increase the 

independence of such structures that will contribute to the ongoing process of adapting 

legislation and EU practices. Moreover, during 2015, the government has implemented 

tax policy changes as outlined in the Government program. In this context,  

the government has introduced in view of the VAT rate reduced to 8% for a number of 

basic products, and increased the standard rate of VAT at 18%. In addition, to further 

promote competition in the domestic market and to reduce tax evasion, changes were 

made to the law on VAT to reduce the threshold of 50,000 euros to 30,000. Aiming to 

indirectly reduce the need for finance by improving the liquidity of the domestic 

manufacturers, production lines and inputs to producers janëliruar VAT at the border. 

In order to increase efficiency and transparency, the government in its reform agenda 

foresees the implementation of centralized procurement and e-procurement
132

.  

In connection with the procurement, the government has drafted legislation (which was 

approved by parliament), which makes use of e-procurement mandatory for all central 

budget organizations. 

 

Medium term development strategy 2016-2018 

 

Kosovo has been one of the few countries in Europe and South East European region 

that has had positive growth rates for each year in the period since the outbreak of the 

global financial crisis of 2008. This resistance to shocks from abroad was a result of trade 

and financial links limited Kosovo had with the crisis countries as well as very specific 

model of development. This is based on remittances (remittances) and stable FDI inflow 

from diaspora to raise enough domestic demand through domestic consumption and 

                                                           
132 To this end, during 2015, the government approved a list of six products that will be subject  

to centralized procurement for all central budget organizations. Moreover, the Government intends to proceed 

gradually further expand the list of goods and services that would qualify for centralized procurement, and 

cover all budget organizations, including municipalities and agencies. 
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investment channeled mainly in the non-tradable sector, such as real estate and services. 

Another pillar of the economic growth model of Kosovo in recent years has been  

a budgetary structure strongly oriented towards increasing the participation very high 

capital investment compared to any other region. 

With the euro as legal tender, which means the absence of monetary policy,  

the country's macroeconomic policy has been strongly focused on sound fiscal policy. 

During the last years when the public finances of many states have deteriorated quite  

a lot, Kosovo has managed to maintain its fiscal stability. Marrëceshjes adjustments 

achieved by the 2012 - 2013 with the IMF, followed by the adoption of binding fiscal rule 

by law in 2014 show the Government's commitment to a long-term fiscal stability. 

According to this rule, the limit for the budget deficit is set at 2% of GDP - with some 

exceptions clearly articulated - which is in accordance with legal requirements kept 

public debt below 40% of GDP. 

The key objective of the policy strategy for the years 2016-2018 is to strengthen 

economic growth by accelerating economic reforms and further improvement of the 

business environment to be more conducive to private sector growth. Special priority will 

be industries with capacity for employment and export potential. To achieve this,  

the Government is committed to implement a series of structural reforms aimed  

at improving the overall competitiveness of the economy of Kosovo, in particular through 

strengthening the rule of law and further reducing barriers to business. 

The existing model of economic growth based on large financial inflows associated 

with high risks. In the short term, the main risk factor would be the sudden collapse  

of these hyrjeve- caused by unfavorable economic developments in countries with large 

Diaspora of Kosovo - and negative consequences in relation to growth, public finances 

and external stability and financial sector. In the short to medium term and long term, 

however, the main challenge for the country is how to create conditions favorable  

for promoting growth of self-sustaining based on increasing internal productivity and 

competitiveness of exports, and aims to reduce high unemployment, improving human 

capital and physical infrastructure. These objectives will be achieved within  

the framework of sustainable public finances, which means predictable development  

in connection with public sector wages, and maintaining labor market flexibility. Both are 

of crucial importance taking into consideration macroeconomic policy options available 

to a country without its own monetary policy. 

Basic macroeconomic scenario supports the medium-term budget projections  

and profit presented medium term development strategy  - resulting from a careful 

consideration of risk factors of falling and those related to economic growth expected in 

the medium term. In accordance with the principles of prudent policies, many 

development projects with high impact - are scheduled to begin implementation between 

2016 and 2018 - are excluded from the baseline assumptions. On the other hand,  

only risks unrelated to the decline stemming structural constraints stable and determining 

the growth model of Kosovo (unstable supply of electricity, low competition in export, 

support for the flow of remittances) are excluded from the baseline scenario. 

In the remainder of this section are reviewed and increased risk of falling, and then 

presented two alternative scenarios - with high growth scenario and scenario with  

low growth - based on the selection of two types of risk factors. The alternative scenario 
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assumes high growth start of implementation of a select number of development projects 

with high impact. Low growth scenario assumes a combination of an external shock  

to the decreased demand for exports and domestic shocks in supply associated with 

changes in the composition of budgetary expenditure and increased imports. Figure  

below summarizes the projected growth of real GDP for two alternative scenarios 

compared to that basic. 

 

 

High growth scenario - growth expectations for the basic strengthened relative to the 

implementation of many investment projects expected in energy supply, tourism, 

transport infrastructure, water and waste treatment, irrigation and other infrastructure 

projects. While the long-term impact of these projects through the removal of obstacles to 

the development of the private sector - has precedence over effects medium, the initial 

stage of implementation of these projects give a positive shock absorbing interior, giving 

a boost to growth and employment medium term. 

The lower growth scenario - Kosovo structural constraints expose its economy  

to external shocks and domestic. Two main risks of falling outside the base case scenario 

are: Dependence on remittances / growth reduced remittances: Kosovo still has  

a significant influx of remittances (remittances) of immigrants, mainly affecting 

household consumption. Macroeconomic shock in two major economies that employ 

Kosovo diaspora - Germany and Switzerland - can be transferred to the Kosovo economy 

through a reduction in the level of remittances, thus reducing domestic consumption. 

Low diversification of export / reduced export growth, Kosovo's economy  

is characterized by a low export base of limiting growth, but at the same time limiting  

the effect of international shocks. However, low export diversification exposes  

the domestic economy against volatility in international prices of metals (the main goods 

exported from Kosovo), as well as changes in global demand for metals. 
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Conclusions 

 

The key objective of the policy strategy in Kosovo for the years 2016-2018  

is to strengthen economic growth by accelerating economic reforms and further 

improvement of the business environment to be more conducive to private sector growth. 

Special priority will be industries with capacity for employment and export potential.  

To achieve this, the Government of Kosovo is committed to implement a series  

of structural reforms aimed at improving the overall competitiveness of the economy  

of Kosovo, in particular through strengthening the rule of law and further reducing 

barriers to business. 

The existing model of economic growth based on large financial inflows associated 

with high risks. In the short term, the main risk factor would be the sudden collapse  

of these inputs- caused by unfavorable economic developments in countries with large 

Diaspora of Kosovo - and negative consequences in relation to growth, public finances 

and external stability and financial sector. In the short to medium term and long term, 

however, the main challenge for the country is how to create conditions favorable  

for promoting growth of self-sustaining based on increasing internal productivity  

and competitiveness of exports, and aims to reduce high unemployment, improving 

human capital and physical infrastructure.  

These objectives will be achieved within the framework of sustainable public finance 

annd they are hoped to be realized thanks to the structural reforms, such as: 
 Reforms in the tax system 

 Creation of investment and employment fund 

 Privatization and private sector involvement (as part of the product market 

reforms and business environment) 

 Reforms aimed at improving financial stability 

 Information on labor market flexibility, tax and benefits systems, as well as the 

negotiation of wages (as part of labor market reforms) 

 Information on the pension system 

 Health care Reform 

 Increase the public expenditure efficiency 

 Information on salaries and employment policies in the public sector 

 

 

 

 

 

 



109 
 

 

Nertila Cika, Faculty of Economy, Tirana University, Albania 

Mirela Ujkani, (Miti) Faculty of Economy, Tirana University, Albania 

Sotiraq Dhamo, Faculty of Economy, Tirana University, Albania 

 

DEVELOPMENT IN THE FIELD OF ACCOUNTING AND THE 

ACCOUNTING PROFESSION IN ALBANIA 

 
Introduction  

Already many countries are pursuing a policy of accounting convergence with IFRS. 

Since 2005, many countries such as the European Union Members States, Australia, 

Hong Kong and South Africa, etc., have converged with IFRSs
133

. Albania also joined 

this initiative by applying for the first time national accounting standards  

on January 1, 2008, which were in accordance with IFRS / IAS and by full 

implementation of IFRS / IAS by public interest entities. 

From 1 January 2008 onwards in Albania the preparation of financial statements of the 

small and medium size entities is accomplished by NAS or IFRS / IAS as a requirement 

of the new accounting Law no. 9228 “On accounting and financial statements”, approved 

by Parliament in April 2004, which has undergone frequent changes. This law defines the 

types of Accounting Standards (national or international) to be applied by the entities  

in Albania in accordance with relevant groupings of companies will be obliged  

to implement these standards. 

The purpose of this research is to identify the current state of development  

and implementation of accounting and financial reporting regulation in Albania,  

the national legal framework and requirements of integration and globalization  

in connection with the implementation of accounting standards. Also based on descriptive 

and analytical background will be also evidenced the development of the accounting 

profession including the development of educational curricula at the university level  

as important factors in the development of accounting and financial reporting.  

In this point of view the paper is focused on two main directions in the field  

of accounting and the accounting profession; first in identifying the reforms in the 

accounting field, through the legal framework of accounting reforms including and the 

organization of the accounting profession and in the national accounting standards  

in accordance with IFRS / IAS's; second in identifying the development phase  

of preparation of professional accountants at all levels, where through the data collected 

from the most important State University in Albania, which is University of Tirana, will 

be given a descriptive analysis of the number of students who complete their studies  

in accounting field as well as the development of curricula in line with contemporary 

trends in the accounting field. In conclusion we will present the findings and 

recommendations aimed at effectiveness in the development of the accounting profession. 

   

                                                           
133 http://www.ifrs.org/Use-around-the-world/Pages/Analysis-of-the-G20-IFRS-profiles.aspx 
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A brief overview of the literature review 

Studies on accounting standards have been numerous, both before and after  

the implementation of accounting standards. Our attention in this paper was focused  

on study after implementation of IAS / IFRS, which have evidenced that in general the 

development of national standards of accounting in accordance with IAS / IFRS and their 

applicability, despite the problems encountered during implementation, have improved 

financial reporting quality (Burgstahler et al., 2006, Li & Meek, 2006, Epstein & Mirza 

2006 Jermakovicz et al. 2007, etc.). In various studies done in Albania (KKK 2008, 2010; 

Dhamo S., 2005, 2008;  Lamani D. 2005; Deari F. etc al.2010, V. Kapllani & I. 

Dunhanxhiu, 2012; Ujkani M. & Dhamo S. 2013; etc.) show that as the first time 

implementation and ongoing, national accounting standards although had difficulties 

resulted successful. These difficulties have been more in terms of terminology and 

concept of standards (conceptual changes between the General Accounting Plan and 

accounting standards, or terminology entirely new, such as deferred tax, depreciation, 

leasing, derivatives, etc.), financial reporting orientation to taxation, lack of professional 

capacity for the implementation of standards, lack of stock market, lack of an active 

market, economic and other developments. But despite the difficulties, the success 

encountered in the implementation of the full package of standards in accordance with 

IAS / IFRS is evident in Albania
134

.  

 

1. Methodology 

This paper aims to present an overview of the implementation from 1 January 2008  

of the national accounting standards, issues and needs that will arise during their 

implementation and development of standardization of accounting in coherence with 

international standards as a need of the time to ensure integration into the EU; to present 

the history of accounting profession developments in the viewpoint of which we have 

tried to present an analysis of the trend of the requirements for studies in accounting. 

Source of data are primary and secondary taking into account the scope of this paper. 

Through descriptive statistical analysis, informative and comparative, based on the data 

collected through state universities and professional organizations in our country, will be 

enabled to understand the trend of accounting profession development, accounting 

education as well as in achieving the necessary recommendations in order to effectively 

implement accounting standards in our country and the preparation of accounting 

professionals in the field of accounting and auditing. 

 

 

                                                           
134

 Also many studies made on the development of the accounting profession (Shkurti R, Leka B, 

Naqellari J, 2010; Dhamo S et al 2012; Cela H. 2012; Haxhi L. 2012;) have shown that changes in the 

accounting profession have moved in parallel with the changes in the regulatory framework on national 

accounting standards, thus increasing its role in consistence with the recommendations of the International 

Federation of Accountants (IFAC) for the regulation and development of the profession of independent 

accountant. 
http://www.ifrs.org/Use-around-the-world/Pages/Jurisdiction-profiles.aspx; http://www.kkk.org.al:  

Ujkani M., Dhamo S. 2013 “ Implementation of accounting standards . Financial and tax reporting  

in Albania” dissertation 
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2. Developments in the field of accounting regulation in Albania. 

Social economic conditions, the level of development and ways of organizing  

the economy have raised step by step the need for improvement of accounting standards. 

Currently full package of NAS is composed of 16 standards135. 

Starting from 1 January 2005 onwards, the National Accounting Council, Association 

of Accountants and Institute of Authorized Chartered Auditors have made efforts to 

provide the necessary environment for the successful implementation of accounting 

standards. There are several studies done from these organizations to proof if the 

Albanian economic environment was prepared to implement the standards, studies that 

are continuing and after the implementation of the standards. Also accounting 

organizations have done and continue to do trainings on implementation of accounting 

standards and identification of various issues. Thus before the implementation of new 

accounting standards during years 2005-2008, entities were focused more on completing 

financial statements generally for purposes of tax reporting.
136

 

National and international standards were not known well from professional 

accountants. Also they were not yet ready for immediate implementation of the standards 

in 2005. The difficulty lay in the entry of new concepts and the renunciation of the old 

rules and traditions (GAP), etc. (NAC 2005-2008; Dhamo 2005-2008 Naco & Gaxha, 

2008, etc.). National Accounting Council in collaboration with other stakeholders, have 

monitored the correct implementation of the full package of 15-to NAS published.  

The study was made in December 2005 by a team of World Bank based on key findings 

concluded that despite the positive work done there still is find out that the requirements 

under the previous law “On Accounting, the General Accounting Plan and 

Accounting Manual for Banks” does not ensure a high quality of financial reporting by 

public interest entities on the basis of which their users can make economic decisions. 

They did not cover key issues such as: consolidation, finance leasing, construction 

contracts and impairment of assets. 

The new accounting law aims to address these issues by requiring the use  

of International Financial Reporting Standards to public interest entities and simplified 

reporting requirements for SMEs
137

. They are also determined by studies that training 

needs in all areas of the economy with respect to accounting, auditing and financial 

reporting is too large. The level and quality of education and training in the process 

before and after the certification of accountants and auditors is insufficient to meet the 

existing need for knowledge and experience. 

The study conducted by (Ujkani M. Dhamo S. 2013)
 138

 has found that exist a limited 

application of accounting standards by the entities (SMEs) where among other things,  

is concluded that to improve this situation, regulators, staff management of companies, 

stakeholders, etc., must obtain a qualification ranging from basic knowledge to more 

advanced ones. According to these developments as well as the studies that were made, 

the conclusion was reached that it was necessary a further adjustment of the full package 

                                                           
135 Web Page http://www.kkk.gov.al/faqe.php?id=1&l2=136&gj=sh 
136 Ujakni M. Shkurti R. Dhamo S. (2013) “Accounting developments after transition in Albania” 
137 http://www.worldbank.org/ifa/ROSC__A&A_AL.pdf 
138 Ujkani M Dhamo S 2013   “ Implementation of accounting standards . Financial and tax reporting  

in Albania” dissertation 
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of accounting standards, published since the beginning by the national accounting 

council. So the decision nr. 4 of 24/10/2012, the National Accounting Council decided 

“Approval of the strategy for the improvement of national accounting standards”.  

This was another step towards the process of harmonization with the IFRS and mainly 

with IFRS for SMEs. 

This process continued until July 2014 where with the Order No. 64 dated 22.07.2014, 

the Minister of Finance was published the 14 NAS improved (from NAS 1 up NAS 14)  

as well as their implementation compulsory from 1 January 2015. The NAS improvement 

was related to their coherence to the IFRS for SMEs, as well as in the presentation of the 

NAS and supplementing them with illustrative examples and the Basis for Conclusions. 

Process changes resulted and in the preparation of national accounting standard for  

non-profit organizations, which previously was not on the complete package of standard 

and these organizations therefore remain “discovered” in the preparation of financial 

statements. 

The NAS for NGO aims to be implemented by all those organizations that have the 

status of non – profit entities, domestic and foreign, operating in Albania as well  

it describes the objective of financial statements of NGOs and the qualities that make 

information of the NGO financial statements useful for their users. This Standard also 

gives the concepts and principles for preparing the financial statements of NGOs, to the 

extent they differ from the concepts and principles of preparation of the profit- entity's 

financial statements. 

As an important part of the reforms in accounting in the market economy cannot be 

non mention the foundation and organization of the liberal professions of accountants, 

“Certified Accountant” and “Authorized Chartered Accountants” (currently Registered 

Chartered Accountant), which initially relied on Law no. 7632 dated 19.11.1992 and 

currently on the Law No. 10091 Nr. dated 5.3.2009 “On statutory auditing, organization 

of the profession of registered auditor and chartered accountant”, as amended, which 

provides the legal provisions governing the statutory audit of the annual financial 

statements, individual and consolidated, organization of the profession of statutory 

auditors, of chartered accountants, as well as the regulation of professional organizations 

in the field of accounting. Institute of Authorized Chartered Accountant(IEKA) was 

established on 24 November 1997 with the status of not for profit as an professional 

association that brings together professional accountants equipped with the title “ 

Authorized Chartered Auditor” (currently Registered Chartered Accountant) who 

exercise their profession in public practice independently on the status of natural persons 

or inside of ACA companies.  

In 1997, the Institute of ACA has its 56 auditors, and today, it has 213 members, and 

54 audit companies. Besides members who use the profession in public practice (which 

are included in the Public Register of Statutory Auditors) there are and 97 individuals, 

that because they have incompatible with the requirements of the exercise of the 

profession, are not included in public register of ACA
139

. 

For regulating the profession of independent accountants in Albania, to reflect new 

developments present in this area, to further enhance its role in coherence with the 

                                                           
139 http://www.ieka.org.al/rreth-ieka-s/historiku-aktiviteti.aspx 
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recommendations of the International Federation of Accountants (IFAC) for regulating  

of the profession of independent accountants are created and continue to exist today two 

professional associations, the Institute of Chartered Accountants (IKM) and the 

Association of Accountants and financiers of Albania. In late 2000, when it was first 

established professional organizations called Professional League of Chartered 

Accountant today called Institute of Chartered Accountants, had 114 members a while 

today is multiplying the number of members. 

Since 2008, the IEKA is a full member and IKM is an associated member of IFAC, facts 

that provide an important basis for providing support to the successful implementation  

of the NAS in compliance with IAS / IFRS.
140

 

 

3. Developments in the educational programs at the university level for the 

preparation of accounting professionals. 
Selection of the study program is an important step in professional training and 

opportunities to create the future to ourselves. To meet the needs of the labor market with 

accounting professionals in the Faculties of Economy in our country, and primarily in 

FEUT are made improvements of the curricula and are created branches and new profiles 

in the two study cycles. Diploma in finance-accounting and master programs of study in 

accounting offered by the Faculty of Economics, UT is the most required diploma on the 

labor market in Albania. Basic subjects of this study-bachelor cycle, provide a theoretical 

and practical training which is easily applicable in practice from the first moments 

entering the labor market. Graduate students in various profiles Finance and Accounting 

has been successful in the labor market by leading commercial banks, insurance 

companies, trade associations and important financial institutions such as the Bank of 

Albania, Financial Supervisory Authority, Authority Competition, various ministries, etc. 

In 1959 Faculty of Economy were graduated the first contingent of 30 people 

“Accounting Specialist”
141

. Preparation of accounting specialists in our high schools and 

in some districts of our country, whether public sector or private as well as their further 

training, create our confidence that this is the greatest guarantee for implementation but 

also for the development of new in the accounting science. 

FEUT accounting department, is recreated in December 2004. It was created by 

sustaining professional and methodological departments of Accounting, which existed 

until 1992. The department covers over 21 disciplines offered in various programs of 

study in all branches of the Faculty of Economy even of other faculties. The Department 

also provides its active scientific and professional contribution in the various economic 

and business sectors of the country. The department has enough contacts cooperation with 

foreign departments of foreign universities in the US, UK, Italy, Germany, France, etc. 

As well with the professional accountancy bodies in Albania. 

Master of Science in “Accounting and Auditing” (MSHKA) and Professional Master in 

“Accounting and Auditing” (MPKA) - provide an extensive knowledge in the field  

                                                           
140IEKA also has a significant international representation mention of membership with full rights in : 

FIDEF ( Francophone  Federation of Chartered Accountants ) , FCM ( Federation of Mediterranean Chartered 

Accountants ) , SEEPAD ( Partnership of Southeast European Countries Development of Accounting ) 
141
 Haxhi L 2012 “Developments in the field of accounting and accounting professions to” KKK 

National Conference 
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Number of students who have completed studies in the first cycle of studies 

of accounting, auditing and other areas related, with the main target to prepare specialists 

able to practice the profession of accountancy and the realization of advanced studies  

in this field. Professional Image base formed through these programs is that of 

professional accountants and auditors, who are able to be employed as accounting 

managers of large and medium firms, as internal auditor, as an analyst of financial 

statements, as accounting system implementation specialist, etc.  

After completing the program, thanks to the knowledge gained, the student is trained  

to develop a successful career even as an independent professional, in particular by the 

way of practicing chartered accountant, statutory auditor, or fiscal consultant.
 142

  

To understand developments we have gathered data from FEUT on the number  

of students who have completed the cycle of the Faculty of Economics, branch finance -

accounting, Accounting profile (first cycle of studies). 

As it is shown in Table 1 and Table No. 2, from the academic year 2002-2003 and 

onwards there is a substantial increase of the requirements from students to obtain 

knowledge in the field of accounting, where compare with 1994, which was the first year 

of the creation of accounting profile, there is an increase by 2.8 times, and growing to 5.1 

times higher in the academic year 2007-2008. By analyzing carefully the data, is noted 

that throughout the period taken into consideration, it can be divided into two periods 

from 1994 until 2002, where the number of students who have attended studies in the 

field of accounting has been decreased, and the period 2002- in 2008 where their number 

has increased significantly. 

 

Table 1. Number of students who have completed studies in the first cycle of studies 

   

 

 

 

 

 

 

Factors that have led to this increase were numerous between which there can be 

mentioned the economic, social developments of our country that led to increase in the 

demand for accountants as employed as well as independent accountants, but also 

developments in the field of accounting passing by a centralized economy to a 

                                                           
142 Web page http://www.feut.edu.al/2013-11-17-18-41-00/kontabilitet 
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decentralized economy, the creation of independent accounting professions, or even the 

aspirations of our country towards European integration, leading to the implementation of 

compulsory accounting standards   

 

Table 2: Growth  trend 

 

 

 

 

 

 

 

 

 

 

 

 

 

This led to the changes in the educational programs and curricula of study in order  

to adapt to the requirements of the preparation of these accountants to labor market needs. 

Specifically reforms began with the adaptation of study cycles with the Bologna 

Agreement. Initially the FEUT set the cycle studies system 4 + 1 + 2. So the first cycle of 

studies has the profile specialization studies in the 4th year. Thus in 2000 it was created 

the profile in Accounting as specialization studies in the 4th year of studies. Also there 

were opened in the year 2000 professional master program part-time studies  

in Accounting and auditing. This reform that created a joint program in Finance-

Accounting with specialization studies in accounting and finance in the 4th year of the 

studies, made possible the inclusion of specialized programs towards the creation  

of profiles in this case of accountants and auditors. In educational curricula already are 

included subjects of professional education such as advanced financial accounting, 

international standards of accounting, professional ethics, international standards  

of auditing, information systems of accounting, consulting services, software application 

in accounting and analysis of financial statements, etc. 

The Law No. 80/2015 on Universities Education, the study cycle of universities was 

done obligated with the system 3 + 2 + 1 (or 2). So the cycle of three years Bachelor  

in Finance and accounting and after that 1 year for the professional master degree or  

2 years for scientific master degree. This passage, although at first moment it looks like 

the formation of professional accountants is not recorded, proved to be positive because 
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has been followed by the creation of cycles of studies at the postgraduate level, namely 

Scientific Master in Accounting and Auditing, where studies last for two years and 

Professional Master in Accounting and Auditing studies where studies last for a year and 

a half. And of course new of these reforms is the involvement in the curricula of 

professional practice which was not previously provided to the cycle with four years of 

study.These developments also led to the creation of professional and 

contemporary educational programs in postgraduate study cycles where interest of 

individuals for the attendace of professional and scientific masters in the field of 

accounting FEUT is considerable. In developing these programs, which have been 

and are in the permantet improvement, FEUT staff and especially the Department 

of Accounting staff is based on the requirements of IES (International Education 

Standards) published by IFAC. Accompanied it with the introduction of 

professional internships, course studies and the micro thesis of diploma made to 

significantly improve the level of preparation of the students for the job market in 

accounting and finance. 
In the evaluation report of Education prepared by AARC, WB consultant in the Project 

for Improvement of Financial Reporting (CFREP), launched by the Albanian government 

in April 2011, for 4 compenent of this project: Improving curricula accounting and 

auditing for university education and professional certification, stated that: The university 

study programme mirrors, in many respects, the content detailed within the IES and the 

Eighth Directive. But the study also revealed the need to complete the syllabusyl of some 

of the subjects, as well as the need of improvement of supporting materials and of the 

programs accreditation process with them of internationally recognized institutions. 

The collected data for FEUT are presented in tables No. 4 and 5. Specifically, the 

study cycle of scientific master studies was established for the first time in 2006 and was 

part-time and then in 2011 this cycle of studies became on full- time. While the cycle of 

studies in professional master levels started for the first time in 2011 until present, which 

initially offered as full time as well as part-time. In the academic year 2014-2015 were 

closed part-time Masters in Public Universities 

Table 3. Number of students who have completed studies in Master of Science in 

accounting and auditing (MSHKA) 

 
Part-time Full-time 

MSHKA 

2006

-

2007 

2007

-

2008 

2008

-

2009 

2009

-

2010 

2010

-

2011 

2011

-

2012 

2012

-

2013 

2013

-

2014 

2014

-

2015 

2015

-

2016 

Number of the 

students 

finished the 

studiem 

38 38 38 36 38 41 44 40 44 44 

 Source: Own calculations 
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Table 4. Number of students who have completed studies in Preffesional master in 

Accounting and auditing (MPKA) 

 

2011-

2012 

2012-

2013 

2013-

2014 

2014-

2015 

2015-

2016 

MPKA 
     

Full- time 59 75 68 59 63 

Part –time 32 55 44 
 

Total 91 130 112 59 63 

Source: Own calculations 

 

Table 5. Number of students who have completed studies at the University of Elbasan 
Study Cycle 

/ Academic 

Year 

2009-

2010 

2010-

2011 

2011-

2012 

2012-

2013 

2013-

2014 

2014-

2015 

Bachelor system 92 84 66 73 62 54 

MPKA 
  

9 13 15 19 

MSHKA 
   

26 27 23 

Total 92 84 75 112 104 96 

Source: Own calculations 

What can be noted in this table is a consistency in the number of students attending 

studies in master levels, this due to the determination of the level (quotas) for studies by 

the Ministry of Education. Also in the rest of our country as Elbasan and Shkoder these 

developments are reflected in the educational programs significantly, bringing the 

University of Elbasan a growing trend in demand for studies in accounting profile (Table 

6).While at the University of Shkodra educational curricula are only of scientific master 

on accounting levels which was created in 2011, and data on the number of the students 

graduated in this profile are as follows: 
Economic Faculty, University of 

Shkodër 
2011-2012 2012-2013 2013-2014 

MSHKA 14 7 18 

Total 14 7 18 

Source: Own calculations 

In the rest of the cities as Korca, Gjirokastra educational programs are oriented 

towards two areas of joint finance and accounting, and consequently their data were not 

included in this paper. As it is evident from the above should be noted an increase in the 

number of student studying in the fields of education accounting profession who are 

prepared so as professionals accountants and auditors capable for preparing financial 

statements and performing quality audits respectively. 
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Conclusions and recommendations: 

Albania as a small country in the Balkans has adhered together with other countries  

in the European integration. Among other requests she responded in the field  

of accounting and preparing the legal framework in coherence with European 

requirements, being a country which enforces accounting standards in coherence with 

IFRS / IAS. Such developments were also noted in the educational programs  

of undergraduate or postgraduate levels. Quality of study programs and reforming of the 

study programs with the profile of accounting and auditing, have enabled the growth from 

year to year of the number of students who attend these branches, creating good 

opportunities for their entry into the labor market . 

From the findings we identified in the paper we set out some recommendations for the 

future of our profession accounting 

 Continuity to increase the number of accounting and auditing professionals for 

the preparation of financial statements and quality audits. This should  

be achieved by deepening even more the cooperation of universities and 

organizations responsible, through common education programs, accreditation, 

teaching practices, etc. 

 Education programs and syllabus of accounting education in faculties  

of economics need to be updated and improved continuously reflecting more and 

better IES. It should also continue to update the standards of qualification from 

professional bodies in accordance with International Education Standard (IES)  

of IFAC. This will ensure the most qualified professionals and better recognition 

of qualifications. Work better and more for accreditation programs with those 

institutions Universities recognized internationally. 

 Continue to provide modern training in accounting, auditing, financial reporting 

and other aspects associated with these, through the cooperation of all 

organizations and professional institutions. 
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COMPARATIVE ASPECTS OF IURA IN REA ALIENA  

(RIGHTS IN REM OVER FOREIGN ITEMS) 
 

Introduction 

Considering rights in rem, often its a  subject  that might be misunderstood loosing its 

primary conception, creating confusion regarding the aplication of the definition trough 

academic environment and in debates about the practical aplication from the relevant 

experts as well.     

Given the importance of this cohabitating part of the property rights, the conditions in 

which it was created, how evolved, its early and ongoing impact among Albanians, 

features manifested complexity that characterized,   the purpose of this paper is to give  

a broader picture on time and space of the rights in rem over foreign items, based mostly 

in the Albanian context. 

The specific objectives of this paper is to give a full picture of analytical evaluation of 

the real rights over foreign items, namely the Institute of servitude, from their birth until 

our days, from domestic and from the international civil law perspective as well. 

Also, the paper will be elaborated the importance of treatment of the rights in rem over 

foregn items in theory and practice. Basic method of operation consists not only in the 

descriptive analysis of the way that the creation and development of these rights in rem, 

but also in historical and ideological treatment and treatment in the comparative period  

of evolution and the existence of those rights in rem. 

 

 Easement 

1. Analysis of the character, place as the right in rem and the notion of 

easements 

Easement as and any other legal institution, should be seen in the dialectical way  

as abovementioned. When easement look at this context, it appears explicable the 

diversity and uncertainty that has existed and still exists not only related to the defining 

the notion of easement, but also with his naming by science and legislation. 

This briefly refers to the command: 

The term iuria in re aliena do not exist in Roman texts, but there are likely  

to be drawn from this part of the text of Paul in Digeste alienis rebus. This was then used 

in theory by Buckland, Pandektistet, as well as many other authors, although this term 

was accepted in theory, it was not and neither is accurate, when it comes to servitude, 

because easements are only one of the rights in rem over foreign items, falling under iura 

in re aliena. 

Such imprecise terms that do not satisfy, have continued to be used until nowadays, 

when "easement will eat itself", but it seems there are not many theorists worried. This 

uncertainty in the denomination of determination is evident. The descrption of these 
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rights is done only with the metaphorical terms, or even happened that the name and the 

notion of easements to be lost altogether, as happened in the right of the post classic area. 

 Description of easements relations when   parcels of the different  owners "refer to the 

reflected" in each other, from the earliest times were made so metaphorical meaning that 

part of the serving land (servitudes from Servire).  

This right of an owner to be "served" with the object of another owner (metaphorically 

thing "serves" the item) called easements that all day today the many languages used  

in the world, including the Albanian language. Meanwhile, the items " Neighbouring " 

which are reflected in each other, one was called "dominant" and the other "servants";  

the "dominant" and "servants" rights.  

Since items can not have "relations" and the "right", then it must be determined the 

legal superstructure of these "relations" because the right is nothing else, but a social 

relation between people. Easemet as a legal institution, as right, there can not be juridical 

relations between objects (land), but as legal relationship it is always among the owners 

of the two lands (items). This social relationship now must be determined through 

"relationships" of things. Herein lies the difficulty of expression the peculiarities of these 

reports, determining of their notion as well as their expression with a precise legal 

language. 

 

2. Theories about the easements transgressors 

Theories about the easements transgressors; they go to the extreme that sometimes fall 

into absurdity. As can be characterized otherwise  the attempt (eg Bocking) that 

 the subject to the land easement can be considered the land itself (dominant) and not its 

owner for whose benefit the easement was created, trying to to justify the link between 

easement and property. In this case, the logic path really leads to the intended route 

without that item (the dominant land) be compared with any legal person. The property  

is an exclusive right of the owner. It is a unique right and not the composed one. 

Therefore, the property authorizations ius utendi, and ius fruendi and ius abutendi 

represent an andissolved unity of proprietary not a composed plurality of  property, which 

can be decomposed (dissolved) and being independent in another right on a foreign item. 

Historically in not accurate that there is any right over foreign item is created by  

the defection of any proprietary authorization from its ownership and independence in  

a particular right. This also applies for the easement. Historically, as we shall see, neither 

has entered into ownership or easement that has emerged from the ownership.  The 

easement is not independent as a right of unbundling (disintegration, decomposition) and 

the defection of any one property authorization, to "collapsed" defective or halved 

ownership and becoming independent detached and converted into a right shrunk by half 

or any ownership "down" etc. Easement, therefore, nor was created directly by right of 

ownership or that it has entered into ownership. Easement nor was created to limit 

ownership in order to administrative measures etc.,  for the ownership to be restricted .  

It was developed as a right of the owner, as an autonomous legal institution in a certain 

degree of development of relations of production and property relations in particular. 

Only as an historically independent right easement came in conjunction,  

the interdependence of ownership, and only as an independent right of easement in this 

interdependence has restricted ownership and is limited by ownership. This restriction, 
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which exercises ownership easement in no way impair, not impairs, diminishes and does 

not touch the unity of the property ownership authorizations unity. The ownership  

is nothing but an exclusive right. The owner has all those powers, as before, but their 

exercise is limited to that, as agreed with the holder of the easement, the latter of which 

provides space to exercise its rights of easement; in so far as the easement fulfills its 

function. Owner retains all rights, powers, and that these will be exercised the at the 

extent of volume, as to not infringe the rights of easement and servitude rights shall  

so exercise and in a way, that by agreement would not "enter" will not affect the rights  

of ownership of the owner of the item on which the easement is established. These 

limitations may not be calloused, as is the point of the porch or sensitive, such  

as usufruct. To claim that the creation of the easement of passage, the receiving water,  

the laying on of the antenna, porch, etc., Etc., have been decomposed ownership and that 

it have mutilated, have taken a piece of content or you have tested the character  

of ownership, etc., means to placing an inverse relationship between the ownership  

and easement, in an unreal report, which can hardly be protected. A relationship 

estblished through easement sometimes is not important, as it barely coms about any 

restriction of ownership, not it comes about any termination of an empowered,  

or the unity of the duties provided by the property. 

Limiting the exercise of property rights in relation to easements, it is not always  

the same. Restrictions in relation to the easement are greater. Limitation of ownership 

exists. However, it is worth mentioning that historically easement is not created to limit 

ownership. Its essence is not the ownership restriction and limitation of ownership  

is consequence of the right of easement!. 

As Windschajdi notes, the essence of seasement is no restriction of ownership, but  

the easement is presented as a the right of non-owners of the item for him to use in  

a certain direction and manner. On the other hand, the essence of easement is neither 

receiving nor detachment and decomposition of the rights of ownership. In favor of this 

speaks the fact that the owner can use his property even after the creation of easements, 

not only that, but as a result, the owner can create one or more easements on the same 

item, not limiting or reducing the volume of  previous easement. Therefore, the easement 

does not affect "the existence of property." Ownership does not consist of such elements, 

which can be separated, they are unique. 

 

3. The ownership right 

The ownership right is always a unique complex and complete on an item. There is no 

historical evidence, neither  argument, it will be able to prove that the easement or any 

other right over the property of foreigners have been born, to be developed to have 

existed on the basis of separation of any element (entitlements) to detachable ownership. 

 For Grotius-in ownership was complete and incomplete ("Ownership is complete or 

incomplete"). Property sets, some missing elements of ownership (entitlements). And this 

absence of the propriety entitlements is expressed in the property ownership over the 

object of who is created any right of non-proprietary, but in the ownership of the latter, 

both have ownership incomplete. According to Grotius person has the right to pass 

through the plot of another, has not full ownership, because he can not enjoy the fruits  

or sell that item. On the other hand, the owner of the plot has not full ownership. 
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However, the latter belongs to the majority ownership, and the first part of the small, 

calling the smallest ownership privilege or right (right shift) and the reduced part. Having 

come to the conclusion that the rights to "reduce" (diminished) ownership, they  

are easements on real property or in non real property.  

Easement owned rise to a "incomplete" (incomplete), made ownership, although  

not ownership, and nor is any disconnection or any reduction debt of any entitlements  

of proprietary. Easement is only easement and the preperty is only preperty.  

As an independent right, containing characteristics, feature and special function, overlap 

on the same item not undressed each other, not rendered above others, not being 

dependent substantially from each other, because the easement is not created only over 

the thing that is in the right of ownership, as well as created not only by the owner. They, 

like the independent rights of the various entities in the same thing, stay interconnected, 

we interdependencies in, limiting the exercise of property powers and the easement at the 

same time. As their creation and their position are not conditional on each other; in 

principle, restrictions between them (ownership and easement) arising as a result of the 

will of the entitled, conditioned by the objective needs of economic beneficiary of an item 

or for covering any interest or other benefit of certain subjects. In this none of the holders 

of authorizations it does not waive its right of ownership or easement, and one right 

(easement) is not established as a result of reducing the powers of the missing property  

or authorizations in question. 

 

4. The concept of "unbundling" 

Grotius on the concept of "unbundling" of the ownership and the creation of the 

easement from "detachment" of an empowered or ownership, although hidden, although 

clear, is not only in literature. 

French legal theory about generally speaks of "unbundling" (dissolution) - demembree, 

of the ownership. We object owner, non-owners can have a real right, the right  

to enjoyment of the item (la jouissance enjoyment), which broke away from the entirety 

of the rights of ownership (this is due usufruct and ususit). When these dues secede from 

the ownership and rose in easement it remains the owner of the bare ownership (propriete 

nue, naked ownership). This concept is found in French texts, since Pothier-i. French 

concept of ownership unbundling is also carried in other legal systems even go so far as 

to say that this undoing done either by the owner or by the laws. The latter is provided by 

the Louisiana Civil Code, of 1870. For pandektistet, easements are nothing else  

but substance of the ownership ingredients from which they are extracted, and now  

as the exclusive rights belonging to a next entitled. 

 Bentham, in turn, finds easements separated from the entirety of property rights and 

call the fractional right (fractional Rights). It is not about “fractional right” and easements 

can not be characterized as such, generally as well as the rights over foreign items. 

Meanwhile, for Salmondin easements are loads (burden, incumbrances or burdens) of the 

imposed on the property. Quote burden (burden) is a metaphorical expression, while the 

legal expression of this is the modification of ownership (modification of ownership). 

 Suppose that easement it not just a break or become independent of any proprietary 

empowered, a content of independent ownership, which is a "byproduct" of the property 

for ugly, reduced, even the bare owner, as well as to limit it. 
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Many issues were raised and affected about easement in comparative law existed  

or exists even in the science and civil literature in Yugoslavia. Many remarks we made 

regarding the issues raised and the concepts raised in comparative, contain in itself  

the analysis, the remarks and answers that are dedicated to these issues when it comes  

to the legal system, as well as some concepts in literature Yugoslav when these are 

adjacent or very close to the foreign literature. However, we should especially treat 

something related to   a range of easement issues, although this order will not be any 

reference to broad and profound. 

According to a concept, the easement must be understood as an independent right, but 

this independence it is not being original, but only after being set up on a broken 

proprietary authorization. The right of servitude, the content of the right of easement 

supported the rise in a single proprietary authorization, in the right of use (ius utendi). 

According to this, the ownership of casting out of easement by forgiving him and taking 

an entitlements, and  on this entitlements he stands as a right, so regardless, just to restore 

this entitlements, after extinguishing the easement, again in the bosom of ownership, 

owner needs a repeated activity, from the beginning, to be completed.  

By nature, content, character of the right of ownership, it is not possible for the owner 

to carry forward any property entitlement (authorization) to a third person, so that  

the third to use the object of his ownership - the item, based on a right, in this case the 

easement, the independent as much of his right of ownership as this easement,  

be dominant, even the prescriptive  that as the owner must behaves towards its own item. 

This, not only can not be justified by the historical aspect of the birth of easement, but  

as the aspect of the property right and, in this context, the "relationship" as a result and 

ownership. 

The absolute character of the property remains even after the creation of the easement, 

as to third parties, as well as to the holder of the easement, but limited to the extent the 

latter to the owner refused to be passive. The owner is limited in the exercise of its 

powers in item (ius utendi) only in so far as they do not impede the easement holder in 

the exercise of his rights. When easement is over, the owner does not need to win it again 

it already owns; the property rights. 

Creation of easement is not the result of human will or its desire. Easement is not 

created after the creation and establishment of the right of ownership, the same as it was 

created and ownership in a long process of relations of production and ownership 

relations. He was born alongside the property ownership was differentiated by only  

a certain degree of economic and social development. The establishment of ownership, 

the easement was established as an independent right, conditional and dictated by 

objective conditions. But easement originally was not created to become a limiting 

instrument. Its restrictive nature was not outside. He appeared as restrictive as the only 

independent right of a holder, was in competition with ownership restricted each other  

to the same item. 

Servitude was not a right established for limiting ownership, but a right is required, 

conditional and created from life to life to a certain degree, when the life of common 

people in an open space forced them to communicate allowing harnessing the item of the 

other in both directions, separately, and mutually in one item. And so, easement was born 

not by will but by economic conditions, the necessity and the objective needs of itself. 
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Therefore, the will of man found easement created and set in the agreement, as a result of 

the will. Meanwhile, the common law, and later, the legislator, just sanction all these and 

rise in the independent institution that was presented as limiting to property, but also 

limited by the property itself. Thus it was created a long time and a interdependencies  

in an interdependence between them, but saved independence. Therefore, the easement 

was not created because there was no other limitation institutes, but because it was 

necessary. Easement lived and survived also after other institutes of public administration 

were created, even when they were added or reduced, but even when they disappear 

entirely. 

One issue that arises not only in domestic is that the right of easement is linked 

inseparably (nerazdvojno) with the right of ownership, etc., it means that the existence  

of the right of ownership keeps the right of easement. This may be assumed if we start 

from the existence of exclusive relationship of private ownership, and assume that this 

private institute arise from a single source. However, it can not stand when it comes  

to rights, for legal institutions. They do not stand in relation inseparable, nor does it come 

for easement as legal relations. 

In Roman or bourgeois law, the easement could be taken as the legal relationship 

between the owners of the two parcels, or two properties (property rights), the two plots 

to avoid conflicts that might emerge, due to the fact that certain owners can be replaced 

and the easement remain. In this sense easement can not be inseparable to the owner, 

ownership and the right of ownership, since the easement can extend it to an object that  

is not subject to a subjective right of ownership and the holder of the easement may 

appear even non-owners. This can probably be taken as a Characteristic for private 

property relations. But this is not characteristic of the relations in private ownership 

unbundling as the preceding and subsequent to private ownership when it evolves  

or "fall" radically socialist social ownership. 

If the right of easement as the subjective right is linked inseparably to another 

subjective right, as is the right of ownership, the question is, how is it possible that the 

easement be formed as as an independent right on the foreign item, and which is its 

"ability" in relations with collective ownership in the framework of which he even took 

place, or where it belongs in relation to social ownership with which communicates. 

Inseparability between the right of easement and right of ownership can exist only 

under the assumption that it is a right of easement to its entitled fixed and for a right  

of ownership of an owner, are so designated. However, this is not characteristic  

of ownership, neither easement. Metaphorically said in servitude established between the 

two land - plots, since land can not be subject to the rights and property or proprietary 

legal relations created between the entities associated with only one item; in the case  

of easements in the foreign item. 

For creating an easement, eg proprietary, land dominant side and on the side of serving 

land, can appear as a subject, not only the owner and the not only specially assigned 

owner, but on both sides of the owners replaced the singular or universal succession. 

Easement, therefore, belongs to each owner, but not only daily owner but also every 

holder, better perhaps, any dominant land holder without exception to the item of any 

other owner, but also to any possessory of the serving item. 
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The easement is permanent and not linked to any single owner. Servitude can  

be explained only in conjunction with the property rights as private subjective rights and 

these together with the ownership right, as well as subjective private right  

in the framework of the  the private relations in production. Therefore, this “inseparability 

"we see in the context of private property, precisely private property relations as a whole, 

but not with the right of ownership. 

 

5. The right of ownership 

Automatically it appears, from what was said that servitude is inseparably connected 

with a certain item, not the actual owner of the right of ownership, regardless of who 

owns a item in a given moment. It even noted as one of the main features  

of the easements. 

Private subjective rights can not exist outside private ownership relations.  

This happens with all the private rights, including the right of ownership and the right of 

easement. Therefore, it appears highly unlikely to explain and justify the effort, that 

easement as the subjective right to be in existence with the non-property subjective rights 

of the social social ownership.  

The easement is treated as real right (real), as persons related rights of the entitled 

easement over the foreign property. Easement law itself is about as fair, even chapter 

appoints himself as the right of easemnts, and supports the definition of the relationship 

between the two owners of immovable items. 

According to the fiert concept (choise), originally, in the past ancient the property  

was only ius in reo. Such ownership itself also included other rights over foreign item, 

implying easement and pledge. Only later, the easement and other rights independent  

as being "disconnected" from the ownership. The concept of separation of ownership and 

servitude, as we said above, is quite widespread in theory. According to this concept iura 

in re aliena is understood as a functional separation of ownership. 

Among the authors who mostly have developed th theory of the division of property, 

Kaser is most important. He even connects division of property theory with its concept  

of relative ownership, while Wubbe goes farther in this direction. He even treats division 

of property and relative independence as the same notions. 

According to the Kaser on the right of early Roman, ownership was the only real right, 

even easements earliest as  land easements (easement predial), then still regarded as sui 

generis right in the  foreign items, but rather treated as part of the property, property 

derived from the property limited to the function of the easemnt. Not only easement,  

but also ownership and possession in this period, according to the Kaser were not 

separated and, indeed, only be treated as ownership right better than possession. Logically 

in these conditions for the Kaser ownership it was nothing else but a relative right. In this 

context, could not escape the relation between functional division of property ownership 

and relative property. For derivation of easement by ownership speak also other authors. 

Schulz usufruct counts as a right of dividing the ownership and at the extent tha expoation 

exists, the ownership will be modified. Since the property itself contained all other rights 

over foreign item, which later fell away from property ownership comes originally meant 

all forms of power over items. 
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Despite the fact that a part of the theory supports the concept of termination of iura in 

re aliena from ownership, there is nowhere confirmed of such a concept in historical 

basis. And rightly it has been observed that such a concept is no historical justification 

and support. This shows the impossibility of explaining the birth (origin) and  

the development of different rights that appears on a single item by different parties. They 

express this impossibility through diffraction authority functions as property in exclusive 

rights, such as easements, etc. 

By analyzing the various problems associated with easements and giving response 

theory on property easements, easements on the property origin, occurred automatically 

stripping of open issues related to the origin, legal nature, development etc.,  

the easements. 

The expressions, via, actus, iter and aquaeductus, originally they were dedicated  

to a strip of land and water or the rights associated with it, with the right of passage,  

the receiving water, etc. This is one of foundations from which depends the answer  

that the right of easement was originally an independent right or derivative. 

All of this theoretical discussion on the origins of easements dictates a logical 

conclusion; the easement was right, not item. Its origins stem is conditioned by a certain 

level of relations in production, for economic needs; is born and being existed  

as independent right; derived not from ownership, but it ran relations and 

interdependencies in the right of ownership as independent. 

Serge old as, via, actus, iter and aquaeductus, seem in addition to private ownership or 

at once adjacent to, or even simultaneously with the process of the fall (unbundling) joint 

ownership (collective) and its transformation into private ownership. 

Albanian customary law as well as other ancient rights, proves exactly this conclusion. 

The right of easement was not born as a result of any magnanimity or nobility  

or as a result of the desire or the will of one or more owners, who lived in an open space, 

as that was not born as a result of the ash of a pretori or legislator. The easement was 

driven and dictated by economic necessity and the will of anybody underwent this 

request. Easement, therefore, was not born of ownership in order to limit it, easement, 

was not created as an instrument to limit ownership. It won this feature only by necessity 

needs and economic requirements. As the independent right of easement came in 

competition with ownership, requesting and imposing tolerance, the interaction,  

the purpose of their existence on the same item for certain interests, primarily. In this 

competition the quality expressed restrictive easement to limit another (ownership) and to 

be restricted him (by ownership). 

The conclusion therefore is clear: easement was born, exists and ran  

as an independent right; it was not derived, was not timed, and not "crippled" by 

ownership: its origin is original, independent, but not derived. 

If the ancient right at the beginning there was not a concept unique (common) for 

easements, this does not mean they did not exist in practice, differentiated and developed 

almost to the level in which they "climb" after. They were not far behind the classic 

easements. Serge joined in a single notion later on only by Justinian. Lack of legal 

notions about easements does not mean the absence of their being practical. The ancient 

right has not developed elaborate the notion of easements. Can not be expected from the 

ancient right of something like that, as the ancient right to define their legal nature, to 
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clarify who exactly their content or specify adequate protection and its means.  

The obvious is the lack of any overall concept on easements in ancient right. 

Needless to prove the way of forming a legal institution, to the determination of notion 

and of the legal nature, the determination of content, as well as their precise 

differentiation, it is long and hard they. Right ancient knew no determined and precise 

notion of the ownership. Still it was put line between ownership and possession, between 

the ownership and use of a property or the enjoyment of a thing etc. 

Determination of legal and scientific processing of all these independent institutions 

in the features, the features of their properties adequately, itt takes time, a certain level  

of development of private relations in production, but also a level of legal superstructure, 

the thinking of the expression abstract of what exists, which has created life in concrete 

relations, in order to generalize them. 

The formation of the notion of ownership as dominium is dependent on the prior 

establishment of easement (and other institutions). The notion of ownership had to 

express those relationships and content those are not easement. In this context it appears 

that abstract notion of ownership may be formed only when knowledge is attained, the 

owner does not belong to anything on the item, the item can be possessed, can be used to 

rejoice at the fruits of someone else, from a non-owner. As the notion of easement itself 

on the other hand, comprises the right of him who is not the owner of the property, which 

is not the right of ownership. 

The common notion of   land easement (prediale), was formed only in the period 

preclassicial, by the jurists of this period. In this period, the domestic easements, 

easements himself and Cicero mention the phrase servitus (easement). Sources prove that 

the term was recognized in the period preclassicial servitus. Historicially, easements seem 

proved that only conditional on certain economic conditions. So it happens with domestic 

servitude. 

An independent road appearance, presentation and training also had the personal 

servitudes. They were developed as independent rights in the foreign object. Only 

Justinian introduced them in the category of easements, even though they did not have 

anything in common with them. Among the most important personal serge is usus 

fructus. It was established as an institution in the third century and the second BC. This is 

proved by the texts of Cicero and digesta, as can be proved that for usus fructus-in 

discussed since preclassicial jurists. 

Usufructi, as well as other institutions, was an independent institution. Usus admits 

frucus Breton's never presented any form of ownership, but was born and was formed  

as independent conditional right economic conditions to a certain level of development. 

Furthermore, it was a different scale from that when land easements appeared. It was 

higher, because the usufruct seemed quite late. Therefore, the formation of his notion  

was later.  

However, it is to be noted that the formation of the institution of easement, and its 

notion played an important role in the formation of the notion of ownership-dominium. 

As a result of the usufruct it is not the will or nobility that any owner, pretori or legislator, 

but the neccessity in a certain level of production, we changed the structure of the family 

system. Exploitation is not the result of "collapse" of property by the owner on behalf  

of a third person, or would like to say Kaseri; reduction of ownership of the owner only 
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nuda proprietas, because we usufructuary transferred usufruct. There is no historical data 

to support this concept. The contrary is proved, that the birth, existence and development 

of the usufruct is original and independent. 

Historically it is based, that the formation of the institution and the notion of 

easements, not only was important and contributed to '' setting 'for their own, but played 

the important and undeniable role in the creation of other institutions. Therefore, finding 

that interconnection, competition and coexistence between easement of property in the 

same thing, contributed to their training separately as institutions of legal notions. 

Easement contributed to the formation of the notion of ownership, as well as other rights 

on a foreign item, but also the ownership and other rights in the foreign item, contributed 

to the division, establishment, and the precision of the notion of easement itself. 

 

Conclusions  

 

To close this section of reviews of current theoretical problem of easements may  

be highlighted that land easements are the product of the ancient law. They were formed 

in the right preclassicial, when was created their notion of joint (collective) servitus. 

Preclassicial jurists merit is the creation of ususfructus. However, the preclassicial right   

and preclassicial jurists   did not land union easements - servitus's and it usus fructus  

in the same notion. The notion of their unique concept was not created under classical 

law. Classical jurists,   were not creative indeed, they usually dealt with the   institutions 

established during the preclassicial period. It is known that the role of preclassicial law  

in creating civil institutions generally, including the easements was much greater than that 

of the classical law. 

Meanwhile, not only the concept, but the name of easements ceased to be in the right 

of the post classicial era. Definitely only by the right of Justinian period for the first time 

became the union of easements and personal personal easements in a common notion and 

were called servitudes. However, the general notion of unique easements created only by 

pandektist science. Therefore, the notion did not create the easement, but the easement  

as an independent institution created notion. 

Either way, the science and the concept Roman on easement exerted a great influence 

on the law and modern civil science, not only in EU civil law, which has support in the 

Roman law, but also in the Anglo-Saxon, which is based on Roman law. Furthermore, for 

the English right are said easements represent part of the English Roman law. 

Finally, we can say that the easement played an important role in the context of private 

property relations, although as a subjective right of property law in a foreign item has its 

role, its exploitative character as any other civil right 

In the framework of the socialist relations of social ownership, the easement can  

not remain as the right to private, proprietary right as subjective. In the absence of the 

right of ownership of real right as absolute, can not exist easement as absolute real right. 

Both of these, as well as all other property rights, they are bound by the private relations 

in production. 

Social property as social rights over the property (vehicle), on the one hand, and the 

right of easement as subjective absolute real right, on the other hand, there can  

be no "coexistence" between a socialist right of ownership, which is set and who has  
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a right perspective and subjective to easement, that socialist property relations has  

no prospect of extinction, because he belongs to the past. Parallelism can not exist. They 

would swallow each other, as happened in practice. 

Birth, as well as the disappearance of easyments is a necessity, not subject to any will, 

the desire of preaching, but certain legitimacy. Same as is necessary connection, legality 

or intermediate right of easement with ownership, or isolating him from the property until 

early disappearance (preceding) or simultaneous with the right of ownership (private);  

as a result, even the study of this institution can not rely on any willpower, desire and 

illusion as separated. 

It is clear that the " the great historic overthrow of " a system of relations  

of production, private relations of production and the right of private ownership, led  

to the overthrow of the concept, the idea, or the content of the importance of easement,  

as It happens with institutions and other real abstract rights, including the right of private 

property as an absolute right. 
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ALTERNATIVE PUNISHMENTS ACCORDING TO CRIMINAL CODE 

OF THE REPUBLIC OF KOSOVO 
 

Introduction 

The Criminal Code of the Republic of Kosovo (CCRK) with the purpose to achieve 

the punishment, apart from principal punishments it provides alternative punishments as 

well, the purpose of whichistoeffect positively to the  convictsin the futureto prevent from 

committing criminal offenses. 

When the court announces the suspended sentence, same time finds thatthe imposed 

sentencewillnotbe executedifthedeadlineset by the courtthatthe perpetratordoes not 

commitanother criminal offense. The court announces suspended sentencje inaccordance 

with legal requirements, which meansthat suspended sentence, cannotbe applied for all 

criminal offences. During the verification period the court in accordance with CCRK may 

revoke a suspended sentence and announce principle punishment, this happen when the 

convicted person commits a criminal offence during the verification period.   

The CCRK provides severalforms of types ofsuspended sentences, thatduring the 

court proceedings the court imposes it based on evidenceandother factors thataccording to 

court estimation they are useful. The CCRK, asan alternative punishmentprovides also the 

sentence with  order for community service work and the court imposes this sentence 

only with the consent of the sentenced person and when preliminary imposed the  

sentencedto a fineof up to 2,500€,orimprisonment of up to one year.In cases where the 

sentenced person due to obligations related to work, education or professional training, 

the essential family responsibilities, and the need for medical treatment or rehabilitation, 

and the court has imposed a sentence of imprisonment of up to one year, it may order the 

execution of the punishment in semi-liberty, which means that the convict after 

performing due back in jail. 

 

1. Types of alternative sentencing 

Penal Code of the Republic of Kosovo (CCRK) in addition to principle punishments 

also provides alternative punishments. CCRK provides these types of alternative 

sentences
143

, sentence, half freedom and order for community service work. CCRK also 

states that when imposing a suspended sentence, the court may also impose the order for 

mandatory rehabilitation treatment and an order for supervision by the Probation 

Service
144

. 

 

2. The purpose of a suspended sentence 

Punishment as criminal sanctions, is for preventing perpetrators, in the future not 

commit the crime, his rehabilitation, to integrate its social life. 

                                                           
143Article 49 paragraph 1 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo, in effect 

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
144Article 49 paragraph 2 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo, in effect 

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
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Also, the purpose of punishment against the perpetrator’s offense is  compensation for 

victims or injured, or to compensate the community for losses or damages incurred  

as a result of the offense, and then to express social condemnation for work offense, and 

edification of strengthening the obligation to respect legal norms. 

The same purpose has also imposition of probation
145

as an alternative punishment, and 

in principal imposed on offenders for minor offenses of criminal 

Thus it is estimated that by imposing the suspended sentence will meet the purpose  

of punishment and that of the convict and others will meet positive purpose 

of punishment, so that in the future not to commit offenses. 

 

3. Legal conditions for the imposition of a suspended sentence 

Suspended sentence, the court imposes the perpetrator, when estimates only  

a suspended sentence on the accused will meet positive purpose of punishment. When the 

court imposes a suspended sentence, previously accused imposes a penalty  

of imprisonment or a fine, but at the same time ordering that the sentence imposed shall 

not be executed if the deadline which court decide the convict does not commit another 

criminal offense, period not may be shorter than 1 (one) year nor more than five (5) 

years.
146

. 

When the court imposes a suspended sentence, also stipulates that the suspended 

sentence will be executed if the convict deadline set by the court, does not return the 

material benefit has gained as a result of the offense, does not compensate damage the 

injured party that has caused by the offense. Suspended sentence the court may impose to 

the perpetrator of the offense for which the law provides for punishment up to 5 (five) 

years and for offenses that provides for punishment with imprisonment of up to ten (10) 

years, the court may be imposing a suspended sentence, if done in advance mitigation  

of punishment. Suspended sentence the court may impose, unless previously accused  

of imprisonment imposed an up to 2 (two) years and has imposed a fine
147

.  

In deciding whether the suspended sentence, the court shall take into account the legal 

requirements that provides CCRK as follows: so particular, the purpose of a suspended 

sentence, the past conduct of the perpetrator, his behavior after committing the crime,  

the degree of criminal responsibility and other circumstances in which the crime was 

committed. 

 

4. Revocation of probation 

The fact is called a conditional sentence in itself involves the issue of the legal need, 

so if the convicted person fails to follow court orders, then revoked conditional sentence-

then suspended sentence. The court may revoke the suspended sentence if the convicted 

person during the verification period commits one or more criminal offenses for which  

a punishment of imprisonment of less than two (2) years or by a fine, after having 

                                                           
145Article 50 of the Code No. 04 / L-082 Criminal Code of Republic of Kosovo, in effect pre 

dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
146Article 51 paragrafi 2 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo, in effect 

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
147Article 52 paragraphs 3 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo, in effect 

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
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assessed circumstances which belong to the offenses committed and the person convicted 

and especially the similarity of the offenses committed, their significance and motives for 

committing the offenses
148

. In case the court shall revoke a suspended sentence, it shall 

impose a single punishment for the offense committed before and the new criminal 

offense, and in accordance with Article 80 of CCRK, treating sentence revoked provided 

as determined. Suspended sentence, the court revokes even when the convicted person 

has not fulfilled the obligations imposed by the court, has not returned material benefit 

has gained as a result of the offense, and then failed to offset the damage to the injured 

party which  it has caused by the offense. 

Revocation of probation becomes even if during the verification of the inmate has 

committed another criminal offense, and this fact is confirmed by a final judgment  

only after the expiration of the verification, but the suspended sentence may be revoked 

only after the period of 1 (one) year from the expiry of the verification period. 

 

5. Types of penalties provided 

5.1. A suspended sentence with an order for mandatory rehabilitation treatment 

In case the court after considering the report of the probation service, certifying that 

the convicted law has been violated for the first time, and is addicted to drugs or alcohol, 

and he considers that the main reason that has contributed to the commission of the 

offense is related to his addiction to drugs or alcohol, and successful treatment 

will cut the risk for committing new criminal offenses, then in such cases the defendant 

court imposes a suspended sentence with an order for mandatory rehabilitation 

treatment
149

. Court sets the period during which the mandatory treatment program should 

start and end, that period cannot be less than 3 months or more than 12 months, treatment 

and rehabilitation program of the Kosovo Probation Service supervises. 

With the successful completion of the rehabilitation treatment program, determined by 

the Probation Service considered that the sentence was held. In case the convicted person 

fails to comply with the rehabilitation treatment program and later removed from the 

program in question, then do not support contact with the probation service, or does not 

fulfill its obligations on the order for treatment, then the court may replace the previous 

obligation another, to extend the duration of the order for treatment or revoke the 

suspended sentence and order the execution of the sentence imposed in the suspended 

sentence. 

5.2. A suspended sentence with an order for supervision by the probation service 

In the case when the Court considers that the integration of convicts into society or the 

fulfillment of the conditions imposed by the court is best achieved through supervision by 

the probation, the court may impose a suspended sentence with an order for supervision 

by the probation service
150

. 

                                                           
148Article 53 paragraph 2 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo,  

in effect pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012. 
149Article 57 paragraph 1 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo,  

in effect pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012 
150Article 58 paragraph 1 of the Code No. 04 / L-082 Criminal Code of Republic of Kosovo, in effect  

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012 
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When imposing a suspended sentence with an order for supervision by the probation 

service, the court also orders the convicted person to keep up contact with the probation 

service, for a period of 6 months to 3 years. 

Article 59 of CCRK provides that courts may not oblige convicted for carrying out the 

following activities: treatment or rehabilitation institution of health care, submission 

program of medical treatment or rehabilitation, visits to a psychologist or counselor other 

and act in accordance with their recommendations, as well as vocational training  

in a particular profession, etc. 

 

6. Penalty order for community service work 

When the court pronounces the defendant a fine of up to € 2,500 or imprisonment up 

to one year, with the consent of the convict, the court may, instead of a fine  

or imprisonment, to imposing an order for community service work General. Thus the 

court orders the convicted person to do unpaid community service work for a specified 

period of 30 to 240 hours. The type of work that sets the Probation Service also 

designates the specific organization for which the convicted person will do community 

service. 

 

7.Semi freedom 

When the court convicts imposes a sentence of up to one (1) year, and taking into 

account the specifics of the case, the court may command the execution of the sentence in 

half freedom, due to the obligation that the convict about work, education or vocational 

training, essential family responsibilities then or the need for medical treatment  

or rehabilitation
151

.If the petitioner does not fulfill the obligations specified in paragraph  

1 of Article 61 of CCRK, the court shall revoke the order for execution of the punishment 

in semi-liberty and order remained in prison sentence. 

 

8. Judicial practice 

Basic Court in Pristina, by the verdict P.nr.945 / 2010 dt.11.07.2013, has convicted  

the accused for the criminal offense of illegal occupation of immovable property under 

Article 259 paragraph 1 of the CCK
152

, by imposing a suspended sentence, as that 

imposed the sentence with imprisonment of 4 (four) months, which sentence the 

defendant will not hold if the time limit of 1 (one) year from the date the judgment 

becomes final does not commit new offense. I think that in this case, the court failed  

to judge the property claims of the injured party even though there was enough evidence 

and arguments.Basic Court in Prizren, by the verdict P.nr.147 / 20011 of dt.13.03.2014 

six municipal officials was found guilty of the criminal offense of abuse of official 

position or authority under Article 422 par. Sub paragraph 1 and 2. 2.1 And 2.2 of CCRK, 

and you imposed alternative sanctions, as before has been sentenced to punishment  

of imprisonment of 1 (one) month to 2 (years) while the penalties imposed will not 

executes if the accused does not commit another criminal offense. Also the court for three 

                                                           
151Article 61 paragraph 1 of the Code No. 04 / L-082 Criminal Code of the Republic of Kosovo, in effect 

pre dt.01.01.2013, Official Gazette of the Republic of Kosovo No. 19 of dt.13.07.2012 
152Provisional Criminal Code of Kosovo was declared in the UNMIK Regulation no.2003 / 25 with effect 

from dt.06.04.2004 until dt.31.12.2012. 
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(3) of the accused had imposed the punishment, prohibition of exercising the profession 

in the public administration, after the sentence-crossing time of verification for a period 

of twelve (12) months to 30 (thirty) months. 

 

Conclusions  

1. Courts in imposing sentence should always have in mind that on the basis of proof 

of the real situation, take care to pronounce the sentence as proper to the accused. 

2. Courts should have in mind that during sentencing to decide the extent of the 

penalty based on the severity of the offense, the nature and how the crime was committed. 

3. Also courts, upon assessing the punishment against the accused, should and with  

a valid excuse, have in mind the evidence against the accused as aggravating and 

mitigating them. 

4. When imposing the sentence on the accused, courts should necessarily when there 

are legal conditions and based on finding proof of the real situation, impose the 

punishment. 

5. Just sentencing and punishment when there are legal conditions, to the accused and 

others will meet positive purpose of sentence. 
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SOCIAL MEDIA MARKETING USAGE ON ALBANIAN TOURISM 

 
Introduction 

Use of social media marketing in the last decade in the business world has attracted 

much attention. In a report published in 2013 estimated that between 5 and 10% of the 

marketing budget is spent on media companies based on the internet. Social media  

can be used in marketing campaigns in different ways, to mobilize supporters  

of a company or to convince unengaged peoples to buy to them. 

People think that the key to successful Social Media Marketing (SMM)  

to destinations is the selection on the Internet technologies that have the highest number 

of users. This assumption is wrong! It is important for the success of online presence for 

well-defined objectives and target groups, only in such circumstances the use the SMM 

will be useful and promising. It is necessary to choose the right online channels  

to specific target group. SMM activities must fit with the objectives (Amersdorffer  

et al., 2010). Many companies spend a lot of time and money in research to analyze 

consumer attituses, what they think about the products and services of the company and 

what the overall image of the destination (Amersdorffer et al., 2010). These days, social 

media, experiences and opinions of the guests can be found on the Internet at no cost.  

In the tourism industry are published many blogs, photos, videos, experiences  

and recommendations. Moreover, these contents are created by users that means  

an authentic and reliable impression about the destination because their 

recommendations have not trading background (Amersdorffer et al. 2010, 94). The data 

confirms this statement, showing that 78% of the Nielsen sample (which is made for 

26.486 internet users interviewers in 47 markets) believe the consumers 

recommendations more than they believe in any other form of advertising. 

The second task is to participate in these discussions in order to achieve the goal  

of becoming part of the community. Discussions between the employees, guests and 

other active users contribute positively to the image of a destination because they 

represent individual experiences of residents and visitors. A key aspect in social media 

destinations is the dialogue, which means further communication in providing 

information. All these talks are a process and not an event just because they are 

important for networking within the community and the credibility of destination. 

Credibility is important in social webs, because if one looks nottrustable message, it will 

not be shared (Amersdorffer et al. 2010, 95). 

Support is the third new tasks; it can increase the level of trust and customer loyalty. 

A growing number of platforms like blogs, communities, photos, bookmark services  

etc. help in supporting the guests choosing the right destination and find the required 

information. 

 

Methodological approach 

• The methodology used in my study combines primary data with secondary ones; 
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• The sample obtained in the study will be tourists and businesses in various sectors  

of the tourism in the region of Vlora; 

• The basis of selection used for selection of samples for this study will be the number 

of visitors last year and National Rregistration Center (in Vlora region); 

• The data collection tools are questionnaires, observation and interviews  

with business leaders and specialists in social media marketing. 

• The time to complete the questionnaire and interviews is the period June - July 2015. 

 

Descriptive statistics 

Among others, the respondents were asked how much time on average they spend 

every week on social media. A significant number of respondents (39.1%), noted that 

they spend about 10-20 hours using social media every week, followed by 21.9% that 

specifies the use of 20- 30 hours per week, which is an important result and show how 

committed are people of different social networks. 

Table 1 hour spent in Media on a weekly basis 

No of hours 

spent 
Frequencies % Valid % Cumulative % 

Under 10 26 17.2 17.2 17.2 

10-20 59 39.1 39.1 56.3 

20-30 33 21.9 21.9 78.1 

30-40 19 12.6 12.6 90.7 

40-50 14 9.3 9.3 100 

Total 151 100 100  
Source: calculations by author 

Similar results have been issued for the longevity of the use of social media, where 

50.3% of people reported engaging in social media since 2-4 years, and another portion  

of 32.5% since more than 4 years. 

Table 2 Use of social media 

 Frequencies % Valid % Cumulative % 

Less than 1 year 19 12.6 12.6 12.6 

1 year 7 4.6 4.6 17.2 

4 years 76 50.3 50.3 76.5 

More than 4 years 49 32.5 32.5 100 

Total 151 100 100  

Source: calculations by author 

Another result from the frequency analysis was conducted in connection with personal 

experience of respondents in the selection of social media. All (100%) oth them indicate 

that they are users of the Facebook social network. This result highlights the fact that 

customers usually select the facebook network so absolute and for them it is the most 

important network. 

The respondents ranked social media Youtube as second one after facebook  

for frequency use and activation. Followed by the Twetter and Linkedin, form the most 
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used media ranking. The data shows a lower frequency than the average use (50%), 

Flicker, Amazon, eBay, Craiglist, etc. 

 

Analysis of the multiple regression 

How the consumer loyalty influenced by elements of social networking? The primary 

goal of this first step of the analysis is to evaluate the effect of the various elements  

of social media marketing have on the level of consumer loyalty. 

The regression coefficients give signs of partial effects, that each of the elements  

of social media marketing has in influencing consumer loyalty. However, the magnitudes 

and signs of the parameters are not directly informative, therefore must pass tests in some 

degree of processing. The successive steps of empirical analyzing of the modeling  

of social media marketing, will be given in the following paragraphs. 

In order to explore the advantages that enables multiple linear regression, this paper 

derives an equation, which incorporates four most important elements of social media 

marketing. It will link the performance of social media marketing to the level  

of consummer loyalty to test whether there is a significant link between them in the four 

most significant variables verified by literature. In this study are included  

four independent variables. 

Firstly if β_ (ij) shall mark the Xi level effect to Yj, then the probability that Yj will 

have succees for a given level of Xi will be given by: 

Y=B0 + B1 X1 + B2  X2 + B3 X3 + B4 X4  

where: 

Y-Consumer loyalty  

X1 - Usage Level of Marketing Channels 

X2 - Marketing Content  

X3 - Marketing Sales  

X4 - Marketing Monitoring  

Beyond fragmentary impacts of each of the independent variables on the dependent 

variable, the greatest interest shows the probability of the model as a whole. This means 

that, for a given case (model of the social media marketing features), multiple regression 

calculates the level at which a combination of independent variables with a certain level 

(4 elements of social media marketing) contributes in increasing the level of dependent 

variable (consumer loyalty). 

Performing a multiple linear regression, the company can determine the strength  

of influence regarding the elements of the social media marketing have on the level  

of consumer loyalty. Company then can be devoted to the formation of a specific model 

of social media marketing, according to their level of the social media marketing 

elements. 

The variables selected for the study are: Consumer loyalty, Usage level of marketing 

chanels, marketing content, Sales marketing, Monitoring marketing. The aim of the paper 

is the evaluation and interpretation of the coefficients B1, B2 , B3 , B4. 

Among these variables: Consumer loyalty is the dependent variable and: level of use 

of the marketing channels, marketing content, marketing sales and marketing monitoring 

are independent variables.  
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Four independent variables measuring various dimensions of social media marketing. 

At the end of the analysis will be concluded for:  

1. Which are the most important statistical elements to be used in social networks? 

2. How does each element of social networking on customer loyalty tourism 

industry? 

3. Which are the variables that affect less in consumer loyalty? So what are those 

elements which should be given a relatively low attention to the efforts of a good 

performance of social networking? 

4. Which are the variables that affect mostly on consumer loyalty? So what  

are those elements that need to be better managed because they have a higher potential  

to influence the strengthening of consumer loyalty compared with other elements. 

 

Evaluation of regression coefficients 

The first step in a multiple regression analysis is to describe the general linear test of 

the relationship between consumer loyalty and the various elements of the inbound social 

media marketing. 

H0: There is no difference between the model without and the model with independent 

variables  

Ha: There is a difference between the model without and with independent variables  

Accepting the null hypothesis, would mean an equal opportunities for all categories 

of the dependent variable to a given group of the explanatory variables, or the coefficients 

of the model are 0 (ie. no change coming thanks to explanatory variable). The presence  

of the relationship between the dependent variable and the combination of independent 

variables, based on chi-square statistical significance of the final model. In this analysis, 

it shows that the chi-square distribution probabilities, with 10 degrees of freedom and 

significance level 0,05 to final model are lower than the significance level of 0.05  

(ie, p <0.05). The null hypothesis that there is no difference between the model without 

and with independent variables is rejected. 

As evidenced by the analysis the fall of H0 suggests the existence of a consumer 

loyaltyand relationship between the various elements of inbound social media marketing, 

based on the acceptance of the alternativehypothesis. Once the correlation the existence 

of multiple linear regression is verified, the next step is to determine the strength of this 

link. Evaluation of the correlation is made through the measures of the correlation power. 

To evaluate the strength of the corelation, the use of square values Cox&Snell R and  

R square Nagelkerke, provides an indication of the measure of the variation in the 

dependent variable. These two indicators reports are called: Adjusted R square. 

This shows that acknowledge the strength of the link between the variables included  

in the multiplelinear regrresionin. 

Table 3 Statistical significance indicators of the model 

statistical significance indicators 

Multiple R 0.85 

R Square 0.65 

Source: SPSS calculations by author 

R indicator is indicative of correlation of all dependent variables with independent 

variable. The closer this value to 1 show to be the stronger the link. The coefficient seen 
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only in absolute value and may indicate the the power of the connection but no side  

(- or +) since we are in the analysis of multiple linear regression. (Maurice, 2012) 

As we are seing by the results of multiple coefficient R is 84%. This is considered  

a good value  that shows a relatively strong association between dependent variables and 

independent one, since the value is close to the absolute maximum value 1 (in our case: 

multiple R = 0.84.). 

R is the coefficient of multiple relationship and shows how strong the linear 

relationship between the dependent variable and independent taken them all together.  

R = 0.85, means that from 0 to 1 the strength of the link between consumer loyalty and 

the Marketing Channel Level Utilization, Content Marketing, Marketing Sales and 

Marketing Monitoring is 0.85. 

Furthermore, R
2 

= 0.65, ie about 65% of all of the variation in the pattern of social 

media marketing is explained by: level of use of Marketing Channel, Content Marketing, 

Sales Marketing and Marketing Monitoring. R
2
 explains what part of the variation in the 

dependent variable explained by the variation of independent variables together.  

It is a value that can considered satisfactory to justify usage of the statistical model in this 

study. 

 

The significancy of the variables  

Once the regression is tested as a whole, it is needed to test the importance of all 

regression indicators one by one. The procedure followed along with interpretations  

is showed below: 

Y = 2126.7365 + 2.7323822X1 +0.4281209 X2 + 0.019012 X4 + 0.392307X3 

Table 4 The significancy of the variables 

 
Coefficients Standard Error t Stat P-value 

Intercept 2126.7365 50.38687 42.2081508 0.00094871 

X Variable 1 2.7323822 24.34546 3.11223376 0.00901115 

X Variable 2 0.4281209 0.03429 -3.55443893 0.00584017 

X Variable 3 0.392307 0.075087 -5.22467973 0.00120019 

X Variable 4 0.019012 0.076286 5.61205465 0.00735811 

Source: SPSS calculations by author 

Hypotheses that arise and are tested for significance of regression coefficients have 

resulted: 

 variable level of use of Marketing Channel, is statistically significant: 

 variable: Marketing Content, it is statistically significant. 

 variable: Marketing Sales, it is statistically significant: 

 variable: Marketing Monitoring is statistically significant. 

After we spent the first three steps (setting: the existence of a corelation,  

the correlation strength and significance of each independent variable) we have proceeded 

by the evaluation of parameters for concrete model of multiple linear regression. 

The regression coefficients 

Taking into account the above logic can be explained by each of the indicators  

of regression equations. Based on the coefficients obtained from the output, we have the 

evaluation of the regression coefficients as follows: 
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Y = 2126.7365 + 2.7323822X1 +0.4281209 X2 + 0.019012 X4 + 0.392307X3 

where: 

Y-Consumer loyalty  

X1 - Use Level of Marketing Channel 

X2 - Marketing Content 

X3 - Marketing Sales 

X4 - Marketing Monitoring 

We note that the same process are also made regarding the data gathered from the 

questionnaires distributed to customers.More info are at the PhD thesis. 

 

Conclusions 

Four the most important statistically elements for the performance of social media 

marketing at the tourist hotels are: level of use of Marketing Channel, Marketing Content, 

Marketing Sales and Monitoring Marketing. These variables have been measured by data 

indicators in this paper. From the first two steps of statistical analysis can be concluded 

that the elements of social media marketing to hotels are important and moreover they  

all significantly contribute in the level of consumer loyalty. Marketing Content as the 

level of utilization of social media is at very high levels and shows that social media has 

useful elements that can increase the level of consumer loyalty at much higher levels than 

any other inbound or outbound marketing instrument. 
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Irisi Menga, Faculty of Law, European University of Tirana, Albania 
 

 THE CREATION AND ORGANIZATION OF THE ADMINISTRATIVE 

COURT IN ALBANIA 
 

Introduction 

The creation and organization of the administrative courts in our country is already 

implemented by the Law No.49, dated 03.05.2012, "For the organization and function  

of administrative courts and the adjudication of administrative disagreements", as such 

they operate in an autonomous manner.  

This law came after a three-year jam on Parliament for its approval, and with all  

of that European and International pressure on our country, putting it as a condition for 

the granting of Albania for taking the status candidate for EU membership. This law came 

as a necessity that in its  essence (as administrative justice), carries an instrument, that 

through the control of an administrative decision, to achieve the protection of the rights 

and interests of individuals, but also the well functioning of the state of right.  

Cases and situations in the Judicial processes, where objects under examination have 

been objections or worthlessness  of the administrative act, served a picture where the 

Judicial administrative processes continued for years with a lot of  bureaucracies, with  

a long waiting and  fatigue, with non-transparent decisions, where the legal interest may 

be zero or may have practical impossibility for the final implementation, thus violating 

the right to a fair and independent trial.      

The first administrative Courts in Albania began to operate precisely dated November 

4, 2013. The operation of these Courts came after the completion of the two key 

conditions relating to: 

a) Entrance into power on 1 October 2013, of the changes in the Law No.8588, dated 

15.03.2000 "For the organization and function of the Supreme Court" for the creation of 

the Administrative College of this Court; and 

b) The creation of the necessary infrastructure for the normal operation of their 

activity. Precisely the implementation of the administrative justice through the 

Administrative Courts, in three instances, came in implementation and in accordance with 

the Constitution of Albania and in particular with the Article 15 of it where it is clearly 

stated.
153

  

The Judicial review of administrative decisions by the independent courts  

is an accepted democratic principle, present in the main European practices and an 

important contribution to ensure order, especially to protect the rights and freedoms of the 

individuals in front of the administration. 

                                                           
153 Article 15 of the Constitution of the Republic of Albania. "Human rights and fundamental freedoms 

are indivisible, inalienable, and inviolable, and they remains at the foundation of all the judicial order and 

public power authorities, according to their duties, must respect the rights and fundamental freedoms of 

humans,  

as well as contribute to their realization" 
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The issuing of various administrative acts or the operation of various actions with 

administrative nature of public authorities and the impact that this administrative  activity 

have to the legal rights or interests of a subject, it highlights the need to control the 

exercise of this power.  

In this context, the scope of the judicial review of the administrative acts and actions is 

to ensure respect for the basic democratic principles of the governance of the state 

according to the law, the protection of human rights and fundamental freedoms with 

special public judicial relationships, created through the state and the private person, 

through the fair application, accurate and effective to the rates of the right. 

 

1. The creation and organization of the administrative courts in Albania. The 

first steps from the draftlaw to the approval of the law. 
The initiative for the establishment and implementation of the Administrative Court  

in the Republic of Albania has its origin with the draft law that will ensure the effective 

protection of the subjective and lawful interests of individuals, which would be achieved 

through a fair trial and within rapid and reasonable deadlines.  

The draft law aimed "setting binding rules for the subjects of administrative trial and 

state authorities, legal entities and citizens, related with the adjudication of 

administrative disagreements, execution of the administrative Judicial decisions, and 

even the organization of the administrative courts”.
154

 But the adoption of this draft law 

had a three-year deadlock on Parliament for its approval, even with the entire 

international and European pressure on our country, putting it as a condition for granting 

Albania the candidate status for EU membership. 

The problems of development of the judicial processes and their duration, added  

as a need to undertake some reforms and the implementation of new and continuous 

practices which have improved the functioning of the current judicial system for giving 

the justice, because a "Justice delayed is a Justice denied" and this in the framework of 

fundamental respect of freedoms and human rights. 

 Cases and situations in the Judicial processes, where the object under examination 

have been also the oppositions or nullities of the administrative act, serves a picture, 

where the administrative judicial processes continued for years with a lot  

of bureaucracies, with a long waiting and  fatigue, with non-transparent decisions, where 

the legal interest may be zero or may have practical impossibility for the final 

implementation, thus violating the right to a fair and independent trial.
155

     

In addition, it was an immediate endorsement intraday of this law, without taking into 

consideration the constructive opponency of the professional opinion of the interior 

factor, bypassing the recommendations of the international assistants of the field, that 

have contributed in a unusual form in reforming our system of administrative justice. 

Further, on 4 November 2013, started the unorganized functioning of the administrative 

court of three-instances, when with the proposal of the High Council of Justice and by the 

                                                           
154

 Article 1 of the Draft Law "On administrative disagreements and the organization of administrative 

justice". http://justice.gov.al/ 
155

 Thanasko. P, "Some reflections on the draft law" "For the adjudication of the administrative 

disagreements and the organization of administrative justice", the magazine "Justicia" No. 2, Tirana 2008, pg 

85. 
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decree of the President of the Republic, was set the launch of administrative discretion 

"independent" in our country. In these conditions, the administrative courts in the 

Republic of Albania are presented for the first time by the  Law No.49/2012 "For the 

organization and function of administrative courts and judgment of the 

administrative disagreements" as amended. The aim of this law is reforming the 

judicial procedures of the review of administrative disagreements in terms of the speed 

and quality by establishing a transparent functionn of a autonomous judicial system, 

specialized administrative judges and professionals, for the right administrative award.  

Pursuant to LGJA
156

, the President of the Republic, MD
157 

and KLD
158

 have issued the 

necessary bylaws acts, to regulate the functioning of the administrative courts. 

 

2. Legal framework 

Pursuant to Decree No.8349, dated 14.10.2013, of the President of the Republic  

"For the beginning of the operation of administrative courts", on November 4, 2013 

began the functioning of administrative courts.  

The operation of these Courts came after the completion of the two key conditions 

relating to:  

1. Entrance into power on 1 October 2013, of the changes in the Law No.8588, dated 

15.03.2000 "For the organization and function of the Supreme Court" for the creation  

of the Administrative College of this Court; and 

2. The creation of the necessary infrastructure for the normal operation of their 

activity. 

LCA determines that the competent court to examine the administrative disagreements 

are: 

a) Administrative Court of the first instance, 

b) Administrative Court of Appeal, and 

c) Administrative College of the Supreme Court. 

The Administrative Courts that adjudicate in the first instance are 6 (six), which are 

organized in an equal number and area  to that of civil appellate Courts. Nowadays 

operates an Administrative Court of appeal, headquartered in Tirana.
159

  

The Court of the first instance and that of the Appeal are authoritarian and they judge 

according to the merit. The Administrative College operates near the Supreme Court and 

it has jurisdiction for the administrative matters on the whole territory.  

 KAGJL
160

 has not only jurisdictional function but also realizes even the function of 

the high judicial supervision over the correct and uniform implementation of the law on 

administrative issues. As a judgment authority, this College, decides only for the 

disagreements that arisis on issues of law. 

As already seen, the Administrative Courts are one of the judicial branches  

in Albanian, and are assessed as protectors of the human rights and fundamental freedoms 

                                                           
156

 Law No.49, dated 03.05.2012, "For the organization and functioning of administrative courts and 

administrative disagreements. 
157 MB - Ministry of Internal Affairs of the Republic of Albania. 
158 KLD - High Council of Justice of Republic of Albania. 
159 Article 4, paragraph 3 of LGJA stipulates: "The Adm.Court of Appeal is organized at least in Tirana" 
160

 Administrative College near the Supreme Court. 
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against any excess of the power from the administrative authority. They also enjoy the 

same independence and status that the ordinary courts, under the law have  

on administrative courts
161

. 

According to the Article No.5 of this law, are the provisions of the law for the 

organization and functioning of the Judiciary power in the Republic of Albania
162

, acting 

even for administrative judges regarding to the criteria of the nomination and the career 

of judges, their status and their responsibility for any disciplinary violations, disciplinary 

proceedings, the management of the court services, as well as the judicial reorganization.  

However, the adoption of the law of Administrative Court and the amendments to the 

provisions of the procedure for the administrative issues, the classified the system  

of administrative justice in Albania towards the system of the autonomous administrative 

jurisdiction, they have already established warranties for having a  specialized corp  

of administrative judges, qualified professionals who create the opportunity for priority  

of the system of judgment from the administrative courts, in relation to the ordinary 

courts. 

 

Conclusions 

The problems of development of the judicial processes and their duration, added  

as a need to undertake some reforms and the implementation of new and continuous 

practices which have improved the functioning of the current judicial system for giving 

the justice, because a "Justice delayed is a Justice denied" and this in the framework of 

fundamental respect of freedoms and human rights.  

This law came as a necessity, which in its essence (as administrative justice), carries 

an instrument that through the control of an administrative decision, to achieve the 

protection of the rights and interests of individuals, but also the well functioning of the 

state of law and in defense of any abuse, against any excess of the power fromthe 

administrative authority. The Judicial review of the administrative decisions by 

independent courts is an accepted democratic principle, present in the main European 

practices and an important contribution to ensure order, especially to protect the 

individual rights and freedoms in front of the administration. 
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THE PRACTICE OF PROCEEDS FROM CRIME CONFISCATION IN 

ALBANIA 
 

Introduction  

Organized crime and in particular international organized crime, as well as the other 

types of crimes such as trafficking of drugs, human beings, vehicles, weapons and 

ammunition and terrorism have become a serious threat for many countries’ security and 

economy. Income from these criminal activities has made possible the growth of financial 

resources of organized criminal groups. These groups use this income to increase their 

criminal activities that result with further income increasing. Measures taken to fight 

these activities and to punish the responsible persons as well as those involved in these 

illicit activities, such as crack, could not stop this phenomenon. This repressive policy 

that results with the apprehension and the punishment of the authors of crimes was not 

sufficient to stop the development of criminal activity. These criminal groups posses huge 

financial resources and other group members continue the criminal activities. In many 

third world countries, this has considerably increased corruption among law enforcement 

officials. For this reason, different measures were taken against the circuits of criminal 

money and specific legislation was voted to prosecute the perpetrators of these 

transactions, accompanied with severe sanctions. Neither this legislation was sufficient to 

stop these activities. To this should be added the globalization process and different 

integration processes that resulted with free movement of people, goods and capital. This 

made it even more difficult to fight crime, in particular organized crime and international 

organized crime. Collaboration between different criminal groups in both national and 

international levels despite the reinforcement of control measures and obstacles, have 

been encouraged by the free movement and by the development of technology of 

communication, in particular internet. Criminal groups won in rapidity and practice 

comparing to state bureaucracies that have been much longer and difficult to adapt to this 

quick technological change. This process gave time to criminals to carry out their 

activities and hide their income. This was the case in the 1980s, in the United States of 

America, where the illicit drug production and drug trafficking rose drastically and the 

financial power of different criminal groups grew significantly. As a consequence, 

corruption among law enforcement officials’ rose and the judicial system was penetrated 

dirty money. 

Incarceration as the traditional tool used to fight crime was totally insufficient, given 

the financial power of criminal enterprises and their crime income. This income was 

much more important than prison sentences of some members of criminal group. This is 

the reason why international policymakers rethought new strategies to fight organized 
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crime and international crime, using the motto "tough on criminal assets". This strategy 

spread quickly to European Union countries. This policy was focused on the way criminal 

income could be confiscated. In Albania, after 1990, the economic, political, and social 

developments were also accompanied by increase in crime that peaked in 1997, after the 

fall of pyramidal schemes. Money laundering, drug trafficking, trafficking of human 

beings, arm and ammunition trafficking and corruption reached the top figures. 

Government’s attempts to stabilize this situation were accompanied by a deep legislative 

reform concerning war against crime. The government voted a legislative package where 

figured both repressive and preventive means. This anti-crime legislative package was 

completed in 2004 by the adoption of the so-called "anti-mafia package". This legislative 

package aimed at efficiency and success against crime. In addition, the aim of this 

legislative package was to weaken the financial resources of different criminal groups and 

to reduce the possibilities of criminal activities through seizure and confiscation of crime 

assets and crime products. 

This article undertakes to explore practical enforcement of confiscation measures 

making the difference between law in the books and law in action, for the period 2004-

2012 in Albania.  

 

1. Research questions and methodology 

A.Research questions 

The aim of this study can be summarized in some major directions, aiming to give a 

clear answer to the following questions:  

 What are the legal, organizational and operational measures for financial 

investigations in Albania? 

 How is done and what is the effectiveness of active management of seized and 

confiscated assets? 

 What is the effectiveness of legal, institutional and operational measures in phases 

of a) investigation, b) judgment and c) administration of the assets, seized and confiscated 

in Albania for the studied period 2004-2012? 

 

B. Methodology 

Legal analysis of local normative material for financial investigations; Involvement of 

international conventions in internal law and the first design of law "for prevention and 

fighting of organized crime" in 2004( also called anti-mafia law); Where was fixed the 

strategy for financial investigations in Albania; The description of the history of financial 

investigation and confiscation of crime products, referring to specific legal provisions and 

laws, judicial interpretations based on the decisions of Albania’ College of the Supreme 

Court and that of the Constitutional Court decisions as well as that of the Human Rights 

Court, and the Court of Strasburg;  The comparative method, especially for financial 

investigation institutions and the confiscation of property coming from crime that are 

applied in the European Union countries and the countries of the region; Legal, 

institutional and operational means as well as principles that are based on crime products’ 

confiscations; The interpretive method, especially for the interpretation of the norms and 

terms of seizure and confiscation of crime products, crime findings, conclusions of the 

study. Chronological and historical method,  by means of which is given in the paper the 
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chronology according to the historical development of the events, and efforts for the 

adoption of the legislation, and the creation of new rules and strategies on financial 

investigations; The statistical, quantitative and qualitative method of multiple materials, 

as well as the study of statistics in three stages: a) investigations, b) judicial and c) the 

administration of  the confiscated criminal assets, which highlights the effectiveness of 

legislative, institutional and operational  measures as well as law enforcement, giving  

a clear indication of the difference between the written law and its implementation  

in practice in Albania, otherwise known as "law in the books "and" law in the action ". 

 

2. Confiscation According To National And International Judicial Instruments 

International legal acts are numerous in the field of war against crime. This article will 

focus on international and national law acts that have only to do with repressive and 

preventive measures concerning the financial investigations. Financial investigation has 

not a clear definition, and one of the reasons of this inefficiency is the lack of a right 

understanding of this procedure. Referring to different literature and to different authors 

in this field, we can come to a definition of financial investigations as proceedings that 

aim to identify the existence of criminal acts that produce crime assets. The identification 

of a crime product, the definition of a criminals’ wealth or to that of their relatives in 

order to seizure and confiscate the property as a crime act product. Legal instruments on 

war against organized transnational crime, and in particular for financial investigations, 

are based on three main sources: 1) the United Nations Conventions, 2) the Council of 

Europe Conventions and 3) Internal states’ law. These international and national 

instruments are analyzed in the field of property confiscation that derives from crime, 

focusing on efficiency of their implementation in Albania, for the period 2004-2012. 

A. Seizure under international legal instruments 

United Nations Convention against international organized crime defines as its main 

objectives, the support and cooperation for the prevention and combating of international 

organized crime, in the most effective way. The Convention contains norms that have  

a material and procedural character foreseeing concrete tools in the fight against this 

phenomenon which has become all countries concern. The Convention, among the other 

measures, provides as a measure against international organized crime and seizure, 

freezing, suspension and confiscation of these criminal activities. Also, the Convention 

gives definitions on several important notions regarding the concept of serious crime, 

structured group, property, crime income, freezing or blocking of this income, 

confiscation etc. The Convention obliges the states concerned that in their internal law 

introduce measures for criminalization and punishment of money laundering and 

corruption. The convention mentions the punishment of belonging to an organized 

criminal group, prosecution of money laundering coming from crime, and measures to 

combat money laundering, corruptions' prosecution and measures against it, punishment 

and confiscation of things, international cooperation concerning the seizure, questions of 

jurisdiction and extradition. 

United Nations Convention against illicit traffic of narcotic drugs and psychotropic 

substances [4]  of 1988, otherwise known as The Vienna Convention, provided the 

seizure and confiscation of proceeds derived from smuggling of narcotics. Seizure and 
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confiscation measures under this convention focused on crime proceeds that come from 

trafficking of narcotic. 

The Council of Europe Convention on laundering, search, seizure and confiscation of 

the proceeds from crime of the year 1990, otherwise called The Strasbourg Convention, 

considers that the fight against serious criminality requires the use of the latest methods 

on an international scale. One of these methods consists in depriving of criminals from 

crime proceeds. The convention clarifies the definitions of key concepts such as: crime 

product, wealth, instrument, confiscation.
163

 

Council of Europe’s Convention on laundering, search, seizure and confiscation of the 

proceeds from crime and for terrorism financing, otherwise known as The Warsaw 

convention, is a clearer adjustment of the institution of seizure and confiscation  

of products, coming from different crimes and offenses. This convention provides 

definitions for the notion of extended confiscation and close confiscation, leaving  

the discretion to the States to choose which one of these two types of seizure they want  

to apply.
164

  

B. Seizure under national legal instruments 

Albania ratified all international conventions mentioned above and is part of the 

Albanian domestic law. Furthermore, in the Albanian criminal law, seizure and 

confiscation is part of the substantive and procedural law. The main instruments are the 

Constitution of the Republic of Albania, which enables the inclusion of conventions  

as part of domestic law, upon ratification.  The Criminal Code provides for confiscation 

as a measure and as a punishment as well as punishes the organized crime, money 

laundering, terrorism and corruption, according to international conventions. It has also  

a special law for the prevention and fight of organized crime
165

. The article is focused on 

the efficiency of the existing provisions for financial investigation of the confiscated 

goods. Before 2004, in Albania, the seizure was defined in Article 36 of the Criminal 

Code of the Republic of Albania. This seizure was intended for means of committing the 

crime that have served or were assigned to realize the offense, as well as facilities, cash 

and other property derived from criminal act or remuneration, given or promised to 

perform the offense. This provision of the Penal Code stipulated that the confiscation was 

necessarily given by the court to persons who commit a criminal offense. In this sense, 

the standard of proof was very high, as necessarily required the guilt to be proved, and 

                                                           
163 An important measure of this convention is that it defines criminalization and defines the offense of 

money laundering, the use of special investigative means, the competences of law enforcement bodies on 

banking secrecy, as well as the expansion of the offenses for which the crime products can be seized.  It also 

defines the proceeds passing from the small confiscation to a large confiscation. This also enlarges the circle 

of suspects and the number of offenses, for which can be used the confiscation measures. 
164 This taking into account of legal and economic conditions of each country. These conventions have 

been ratified by Albania, and are part of internal law right and are accompanied by other legal instruments, 

such as Law on Prevention and Combating of Organized Crime known as “the anti-mafia law”, which was 

adopted in 2004. In the following sub- sector, we will give the results of the efficiency of the applicability of 

this law and other laws belonging to domestic law in Albania. 
165 This is the so-called anti-mafia law, which came into force in 2004 and was amended in 2009,  

to prevent and punish the organized crime and trafficking through some preventive measures of property 

confiscation. The seizure of crime products is an effective tool in the fight against organized crime and the 

serious crime. However, practical application of international standards of existing legal provisions  

in domestic law continues to be a problem for many European countries. 
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only after the guilty verdict was given, the court expressed in the decision to confiscate 

the assets and the property as a punishment measure. Considering the fact that it was 

required in all case the proof of the guilt of the perpetrator of the offense, the seizure 

cases were very rare.But seizures and confiscations provided by the Albanian legal 

framework considering pursuing goals were insufficient legal instruments in the fight 

against organized crime, as they were related to criminal proceedings, with the way its 

completion was applied only after the person was declared guilty, beyond reasonable 

doubt. Thus, the prevention proceeding was more efficient in the fight against organized 

crime, trafficking and terrorist acts. The mandatory confiscation under Section 36 of the 

Criminal code was almost impracticable for offenses such as organized crime, trafficking, 

money laundering, as the authors these crimes were specialized in the products of their 

crimes.
166

  

C. The applicability of the legal instruments for the period 2004-2012 in Albania 

Legislative changes, and the ratification of international conventions are an additional 

possibility to implement the principle "nullum crimen, nullum poena sine lege" but that is 

not sufficient. The very purpose of changing the provisions in domestic law and 

international law is efficiency, their applicability in a specific territory or specific time. 

The focus of this article is precisely this question, to see how are implemented in practice 

legal measures for financial investigation and analyzing concrete indicators for the 

difference between "law in the books" and "law in action". Research is done for each 

phase of the financial investigation, the judicial phase and the phase of distribution. 

From the processing of these data, according to the methodology described above, 

resulted in law enforcement, in the field of financial investigation, confiscation of 

proceeds of crime is in stages, investigative58 percent, judicial 44.3 percent and disposal 

court 43.2 percent, and in graphics is given in fig.1 as follows: 

Figure 1:Law in Action Indexes of the Investigative, Judical and Disposal Phases in Albania. 

 

                                                           
166 On the one hand, we have the judicial bodies that the standard of proof required in seizures very high, 

beyond any reasonable doubt, whereas, on the other side, stand the perpetrators of these criminal acts who are 

able to hide the link between crime and crime products. In this proceeding, the court is unable to apply a 

lower standard of the burden of proof, that "beyond any reasonable doubt" because the criminal procedure 

code forbids it. In these conditions, arose the need for a mixed system of seizure and confiscation, which 

should be in accordance with standards set by international acts. Based on these arguments, the Albanian 

Parliament passed two laws, the anti-mafia law of 2004, amended in 2009. 
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From the comparison of the results of Albania with 15 European Union countries, it 

comes out that Albania has a developed financial investigation system, even if we 

compared it with some developed countries of the European Union who have a long 

experience and strong institutions for crime fighting.  Comparative results are shown in 

figure 2, as follows: 

 

Figure 2: Law in Action Indexes of the Investigative, Judical and Disposal Phases. 
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The main problems that hinder the full implementation of seizure provisions of 

seizures are presented in a logical order that follows the development of the seizure of the 

investigative phase in the judicial phase and late phase of distribution. The results in the 

questionnaire results that in Albania exists legal basis that fulfill international standards, 

however the applicability is lower. And this in almost all phases, where the investigative 

phase is well represented and which identifies the assets that can be seized. Tendency of 

applicability falls from the investigative phase to the judicial one and the more in the 

phase of criminal asset management. Seeing logically all phases can be identified and 

factors affecting this difference in the applicability of law in Albania, in the field of 

financial investigations. 

Results and the main problems that occur in stages that emerge from the analysis  

of the questionnaires that are used which can be classed as follows: 

• There is an abundant completion of the legislative side and provisions  

for confiscation in Albania, 

• Cooperation between law enforcement institutions has increased, but still remains  

to be done, 

• Awareness of investigative structures, judicial ones and management is growing, 

• Investigative tools for identifying specific assets are rarely used, 

• The cooperation of informants and witnesses for financial investigations is limited, 

• The transition potential of burden of proof is not fully exploited, 

• The management of seized assets remains a problem, because since they cannot be 

sold, their active management is encouraged, 

• Memorandums signed between law enforcement agencies are not efficient. 

As a challenge for the future remains interagency collaboration, the use of electronic 

systems for identifying and creating of databases for criminal assets, establishment  

of a balance of public and private interests for the management or confiscated assets. 

Budgets for human and logistical resources for financial investigation structures in all 

stages of the investigation, judicial and managerial must grow.  
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ALBANIA AND ALBANIANS AT EUROPEAN COURT  

OF HUMAN RIGHTS 

 

Introduction 

 

European Convention of Human Rights and Fundamental Freedoms signed in Rome 

on 4 November 1950, ratified by Albania on 2 December 1996. The Protocol no. 11  

of the Convention entered into force on November 1, 1998, provides for the obligation  

of the court to directly review individual claims. 

The European Court of Human Rights, during the review of Albanian issues, 

addressed, among others, two very important aspects of Albanian law. Exhaustion  

of domestic remedies means is one of the conditions of admissibility of claims before this 

court. In Balliu v Albania no. Explore 74727/01 dated 27 May 2004, the European Court 

of Human Rights decided the admissibility of this case, considering that the request to the 

Constitutional Court to establish the violation of the principle of due process, considered 

an effective remedy, exhaustion of which it is necessary in the sense of Article 35 of the 

Convention. 

The right panel in respect of criminal proceedings the issue of reopening the criminal 

proceedings after the decision of the ECHR in favor of the applicant has been the focus of 

the jurisprudence of the Constitutional Court of Albania after the decision of the ECHR in 

the case “Xheraj v Albania”. Previously worth noting that the decision in question gave 

way to a discussion of doctrinal and jurisprudential value. 
European Convention of Human Rights and Fundamental Freedoms signed in Rome 

on 4 November 1950, ratified by Albania on 2 December 1996. The Protocol no.11  

of the Convention entered into force on November 1, 1998, provides for the obligation  

of the court to directly review individual claims. 

With the exception of freedom of association and the prohibition of forced labor, 

which are social rights and the right to property is the right economic, Conventions and 

protocols that accompany only protect the civil and political rights, substantive and 

procedural, that are recognized any person, natural or juridical, which is under the 

jurisdiction of a Contracting Party.Court considers issues in committees, the House and 

the Great Room. 
167

 

Demand in the form of the appeal court interstate (Cyprus v Turkey, no. 25781/94,  

10 May 2001) or individual. An application is registered in court when a natural person, 

group of individuals or non-governmental organization claims to be the victim of the 

violation of the rights recognized in the Convention and the protocols attached.  

The Committee may declare inadmissible or deregister request. Chambers determine the 

                                                           
167 Chemerinsky, Erwin. (2006). “Constitutional Law, Principles and Policies”, pg. 131. 
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admissibility and substance of the request, the Grand Chamber judges and issues  

of particular importance to the interpretation of the Convention or issues that may conflict 

with an earlier decision of the Court. Albanian state has a duty to recognize the natural  

or legal persons who are under the jurisdiction of Albanian rights provided by the 

European Convention on Human Rights ratified on December 2, 1996. This convention 

provides for, among other rights and freedoms such as right to life, the right not  

to be subject to torture or inhuman treatment, the right to liberty and security, the right  

to a fair trial, the right to respect for private and family life and freedom of expression. 

Protocols annexed to predict other important rights such as the right of property. 

To address the European Court of Human Rights, individuals must meet certain 

eligibility conditions demand, the most important of which are the exhaustion of domestic 

remedies means that offers the Albanian law and the request within 6 ( six) months from 

the final decision. Specifically, they should have gone to the highest levels of the 

judiciary in Albania. If the right which is considered violated the right to a fair trial, the 

persons concerned should have sought its protection to the Constitutional Court  

(see Balliu v Albania no. 74727/01 dated reviewed May 27, 2004 by the European Court 

). For other rights, the last resort appeal to be exhausted considered recourse  

to the Supreme Court. Also, it is important to understand that the opportunity to address 

the court is limited to a period of six months from the date of the final domestic decision. 

 

 

1. The European Court of Human Rights, during the review of Albanian issues 

 

The European Court of Human Rights, during the review of Albanian issues, 

addressed, among others, two very important aspects of Albanian law. 

Exhaustion of domestic remedies means is one of the conditions of admissibility  

of claims before this court. In Balliu v Albania no. Explore 74727/01 dated 27 May 2004, 

the European Court of Human Rights decided the admissibility of this case, considering 

that the request to the Constitutional Court to establish the violation of the principle  

of due process, considered an effective remedy, exhaustion of which it is necessary  

in the sense of Article 35 of the Convention.
168

 This decision has a direct impact on  

the calculation of the period of six months from the date of the final decision was taken  

in cases where the applicant, natural or legal person complains about a violation of due 

process, constitutional principle enshrined by Article 42 of the Constitution  

of the Republic of Albania. 

In a short span of time, the European Court, in a decision dated November 18, 2004 

Qufaj Co. L.L.C against Albania, no. 54268/00, addressed the issue of non-enforcement 

of court decisions in Albania. In this case, the Municipality of Tirana has awarded  

to a company a building site, but no building permit for apartment buildings. Because  

of significant losses in its commercial activities, the company sued the Municipality  

of Tirana in Tirana District Court seeking a compensation of 60,000,000 Al LEK. After 

the rejection of the request by the court, the company appealed to the Court of Appeal 

                                                           
168 Traja, K. (2003). “European Convention on Human Rights and Due Process by the Albanian 

Constitution”, Lecture held on rastine 10th anniversary of Albania's Constitutional Court, published in “10 

years Constitutional Court” - Newsletter Special , a publication of the Constitutional Court, pg.12. 
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that ordered the Municipality of Tirana to pay the company the amount 60,000,000 LEK. 

Because of the absence of recourse to the Supreme Court, the aforementioned decision 

became final. Since this decision was not executed, the company appealed to the 

Constitutional Court, which rejected the request because the execution of court decisions 

was outside its competence. 

The European Court of Human Rights declared that the state has violated Article 6 § 1 

of the Convention by not ensuring its execution, an integral part of the judicial process. 

Following the jurisprudence of the famous Hornsby against Greece, dated March 19, 

1997, 107/1995/613/701 Court has reiterated once again that the right to a fair hearing 

would remain an illusion if the internal law of the Contracting Parties It will allow a final 

decision to remain inoperative to the detriment of one of the parties to the process. Delays 

in execution of a judgment can not be justified if it is detrimental to the essence of the 

right protected in the sense of Article 6 § 1 of the Convention. As the financial difficulties 

of the state bodies shall not preclude failing to implement court decisions.
169

 

Also, based on Article 41 of the Convention, the European Court has dealt with the 

applicant company Qufaj Co. for a fair wage. The Court found that stricto sensu 

interpretation of the concept of due process of law by the Constitutional Court had denied 

the society in question right to compensation for denial of a building permit. The court 

ruled that fair compensation included not only the amount of 60,000,000 LEK 

compensation designated by the Court of Appeal, but also compensation of EUR 70,000 

for pecuniary and non-pecuniary and the amount of 2,000 Euros for costs associated with 

legal advice. 

This decision is important not only for the fact that Albania is convicted for the first 

time at the European Court of Human Rights, but also that a company has been able  

to get a compensation of considerable includes material damage and non-material bring 

non-execution of a judicial decision in Albania. 

The right panel in respect of criminal proceedings the issue of reopening the criminal 

proceedings after the decision of the ECHR in favor of the applicant has been the focus  

of the jurisprudence of the Constitutional Court of Albania after the decision of the 

ECHR in the case “Xheraj v Albania”.
170

 Previously worth noting that the decision  

in question gave way to a discussion of doctrinal and jurisprudential value. Criminal 

procedural legal system provides in Article 450 of the Criminal Procedure Code (CPC)  

to review procedural vehicle, determining that the review may be required when: 

a) the facts of the underlying decision they disagree with a decision of final rest; 

b) b) the decision is based on a decision of the civil court, which is subsequently 

revoked; 

c) They have arisen or been discovered new evidence, which alone or together with 

those evaluated prove that the decision is wrong; 

d) It confirmed that the decision was taken as a result of counterfeiting acts of the 

trial or of another fact provided by law as a criminal offense. 

The hypothesis of Article 450 of the CPC do not stipulate the possibility of reopening 

the process, as required by Article 494, paragraph “h” of the Civil Procedure Code (CPC) 

                                                           
169 Traja, K. (2004). “Characteristics of the system of fundamental rights”, to: Tribune Law No.47. 
170 Vorpsi, A. (2003). “Equality before the law in the jurisprudence of the Constitutional Court”, 

published in the Legal Life magazine, No.1, pg. 112. 
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or Article 42, paragraph “d” of the law nr.10193, dated 03.12.2009 “on jurisdictional 

relations with foreign authorities in criminal matters” for the purpose of extradition.
171

 

But also, it should be noted that neither expressly rules. Since the judge can not refuse 

to provide justice with the pretext that there is no law or relevant provisions, then he  

is obliged to pass or to fill the legal vacuum by applying the analogy (a subsidiary of the 

enforcement of the law). In this case, the area where it is applied is the judicial process, 

which by its nature as in civil as well as criminal presents similar characteristics, in terms 

of protection of individual rights is evident, the issue requires legal order and the 

arrangement is provided Article 494 / th Civil Procedure Code. The analogy is incomplete 

because it is the same procedural institute - review of final court decisions. Application of 

Article 494 / th CPC by analogy aimed at expanding the rights of individuals in criminal 

proceedings and cannot be considered a threat to public order and justice. Rather,  

the needs of justice require that violations be repaired certified by the ECHR and that any 

decision not to act contrary to the constitutional order. The principle of res judicata is not 

absolute in the sense that it cannot be equated or derived from the maxim “fiat iustitia 

pereat mundus”.
172

  

In the background of this analogy it appears that the omission of the court due to 

deficiencies in Article 450 of the CPC of a norm to review final decisions after finding 

violations of due process rights by the ECHR violates the principle of equality  

of individuals before the law and court. Individuals may not discriminate status in 

criminal proceedings compared to civil process. When the latter reopening of decisions 

with the effect of res judicata, often in such processes affected the interests of third 

parties who have not had the opportunity of defense, more so in the criminal process 

should allow the review of judicial decisions final after individuals at risk value and more 

important interests. 

The Constitutional Court even decided to accept the request of Arben Xheraj 

reasoning that “constitutional jurisdiction should not be said to invalidate the decisions  

of the courts of the ordinary judiciary system”, it should be emphasized that the decision, 

although the rejection, identifies clearly the way of restoring the right to place  

the infringement of the applicant, namely the reopening of the case to consider  

the decision of the ECHR. The Court, finding that the domestic criminal procedural 

legislation there is a legal vacuum regarding the procedural tools for executing  

the decision of the ECHR, emphasizes the necessity of filling the legal vacuum Assembly 

for this important problem. Moreover, it considers that the Supreme Court, as the body  

to which there is infringement of the ECHR, must find a solution to put in place the right 

violated the applicant applying, if it deems necessary, the analogy with concrete solving 

this problem in the Code of Civil Procedure, after the Supreme Court the authority  

to adjudicate the issue. 

 

 

 

 

                                                           
171 Biba, D. (2005). “Ne bis in idem”, at the Life Legal, pg. 49. 
172 Ovey, C. & White, R. (2006). “European Convention on Human Rights”, pg.  238. 
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2. Analyzing the options that provides the Albanian legal system 

 

Analyzing the options that provides the Albanian legal system for the reopening of the 

judicial measures taken individually to ensure restitutio in integrum the applicant can  

not ignore decisions of the ECHR against Albania where there is infringement of Article 

6 of the ECHR and recommended namely a de novo process. Caka against Albania  

on issues and Berhani against Albania
173

 ECtHR found a violation of Article 6 § 1  

of the Convention concerning the lack of justice in the judicial process. Both decisions 

have the same reasoning formula; ECHR stated that the finding that there has been  

a violation of Article 6 § 1 means that the process in national courts does not meet the 

requirements of due process. Court refers to the consolidated case law that in case of such 

findings, the applicant should be placed as far as possible in the position he would have 

been if the requirements of Article 6 of the Convention would be taken into consideration. 

Likewise, the Court reiterates that in cases where it finds that an applicant has been 

convicted in the absence of guarantees of due process, the best way of compensation  

for the violation, in principle, would have been a process of trial de novo or reopening 

process within a reasonable time and in accordance with the requirements of Article 6  

of the Convention. 

With regard to measures taken at national level it shows that the periodical reports  

to the State Bar in the General Secretariat of the Council of Ministers of the Council of 

Europe contain the same arguments related to the failure of individual measures, arguing 

that the Government can not execute immediately individual measures on the matter,  

as long as national legislation does not provide procedural means to review the final 

decision to reopen the criminal proceedings in accordance with the decision of the ECHR. 

Regarding the overall implementation of the measures, the State Attorney's Office 

confirms that the applicant Berhani and Caka was paid, namely, fair remuneration 

consistent with the Council of Ministers decision no. 813, dated 13.10.2010 and no. 964, 

dated 24.11.2010. 

 

Conclusions 

The Constitution, the system of normative acts, the ECHR order immediately after the 

act underlying the highest in the country. As an agreement ratified and published in the 

Official Journal of the Convention forms part of the domestic legal system of Albanian 

and directly applicable, having priority over the laws of the country that do not agree 

with. Understanding these constitutional provisions it is determined by the Albanian 

constitutional jurisprudence, which stated that: 

Upon ratification of the ECHR, the Parliament of the Republic of Albania,  

as representatives of popular sovereignty, it has taken over duties that are applicable  

to all state bodies of the Republic of Albania, including the courts of all levels, regardless 

of the them. As above, each bearing obligations of governments to implement the final 

decisions of the ECHR are different. If the executive were immediately ravijëzueshme 

these obligations, such as in case of payment of reparations imposed by the ECHR,  

as regards the other two powers is no room for interpretation. Especially with regard  

                                                           
173 Bianku, L. (2005). “Jurisprudence of the Strasbourg Court”, pg. 39. 
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to the decisions of the ECHR for criminal proceedings, there is a need for the legislature 

to take measures to harmonize national legislation with the provisions of the ECHR.  

If there is no harmonization Well, if we are in cases of legislative vacuum, or when legal 

provisions inconsistent with the provisions of the Convention, the judges at each level 

apply directly to the decisions of the ECHR in accordance with Article 122 of the 

Constitution and Articles 19 and 46 ECHR. Article 122 of the Constitution expressly 

provides that the provisions of international treaties have supremacy over national laws 

that do not agree with. It must be admitted that the jurisprudence of the ECHR plays  

an important role in the development of national jurisprudence in line with European best 

practices. Decision of the Constitutional Court or the ordinary court system, in the 

absence of procedural norms to reopen the process. 
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ADMINISTRATIVE LAW COURT IN ALBANIA AND ITS 

INNOVATIONS 
 

Introduction 

 

The Law no. 49/2012 on “Organisation and Functioning of Administrative Courts and 

the Adjudication of Administrative Disputes”, aimed at creating the conditions for an 

effective review, putting in place the rights violated by acts or administrative acts issued 

by public authorities. Equality Act brings the necessity of the public interest, on the one 

hand, the subjective rights and legitimate interests of the person, on the other. Within  

the administrative relationship, through individuals and public bodies, aims to strengthen 

the active role of administrative bodies, respect for individual rights of persons. 
174

The law on the organization of the administrative courts is referred to the provisions 

of the law on the organization of the judiciary system, except in the case when this law 

provides otherwise, regarding the criteria for the appointment and career of judges, their 

status, responsibility for disciplinary violations, disciplinary measures, the disciplinary 

proceeding in court administration services, as well as judicial reorganization and 

delegation of judges. 

The law introduces also the substantive powers, functional and temporal of the 

Administrative Court. Regarding subject matter jurisdiction, the Administrative Court has 

jurisdiction to review disputes related to administrative activities, labor relations 

governed by the Labor Code, to which the employer is a public body; and a normative-

legal acts of central bodies or local governments. 

This article aims to clarify the purpose and importance of the adoption of Law  

no.49/2012 “Organisation and Functioning of Administrative Courts and the Adjudication 

of Administrative Disputes”. It will also describe some of the innovations of this law and 

their impact on the process of administrative fair trial. This law is an initiative that 

originated in 2008. And since 2009, the draft remained in parliament due to political 

stalemate that arose after the June elections.
175

 Under this law will rise 6 independent 

Administrative Court and Administrative Court of Appeal, as well as a college of the 

Supreme Administrative Court. Lawmakers claim that administrative proceedings  

be completed in a very short time, a maximum of two months in the first instance and 
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 The European Union, mainly judicial decisions of the European Court of Justice, carries a significant 

impact on the approximation of national traditions on the judicial control. These judicial decisions with legal 

force, Member States are influencing EU candidate countries as well. Evolving into a broader understanding 

of the principle of legitimate expectation, some techniques that have sparked debate as legal notion of 

responsibility and control of discretionary powers, have all rooted in the legislation of member states. 
175 Ndreka, D. (2013). “Albania: The Administrative Courts and their impact on public administration 
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another month maximum in the Court of Appeal.
176

 The purpose of this law is the overall 

reform of the legal and administrative framework within the framework of justice reform. 

According to the drafters of the Ministry of Justice, the purpose of establishing the 

Administrative Court is to guarantee effective protection of individual rights and 

legitimate interests of persons, by means of a fair trial and within rapid and reasonable. 

Through this law, aimed at creating the conditions for an effective review, putting in 

place the rights violated by acts or administrative acts issued by public authorities. 

Equality Act brings the necessity of the public interest, on the one hand, the subjective 

rights and legitimate interests of the person, on the other. Within the administrative 

relationship, through individuals and public bodies, aims to strengthen the active role of 

administrative bodies, respect for individual rights of persons. 

At the same time, this act aims at simplifying the procedures relevant to the trial and 

execution of court decisions subject to administrative dispute resolution between 

individuals and public bodies. 

 

1. Innovations 

Law brings an innovation in the framework of the administrative adjudication of 

disputes concerning the obligation of public authorities to present evidence that enabled 

the extraction of acts or conduct of administrative actions that subsequently brought 

infringement of lawful rights of individuals. also: 

a) it provides the principle that the Administrative Court judge on written acts and 

the failure of the parties does not constitute a reason to dismiss the case; 

b) provides that every citizen regardless of the situation of his / her financial gain 

access to administrative justice. 

Another innovation brought by this law, for the first time in Albanian legislation is 

forecasting the functional competence of the trial stages. For a trial as efficient and in the 

interests of the parties, the law has provided territorial competence according to the 

territory in which the administrative body has conducted administrative action or in 

whose territory the administrative organ. Lawsuits brought in the employment relations 

section of the Administrative Court of First Instance that covers the territory where the 

employee usually carries out his work. 

The law sets mandatory rules for the administrative trial subjects, state bodies, legal 

persons and citizens regarding administrative disputes, administrative enforcement of 

judicial decisions, and administrative organization of the courts. 

Legal review of administrative decisions by independent courts is an accepted 

democratic principle, present in the main European practices and an important 

contribution to ensure order, especially to protect individual rights administration face.
177

 

Moreover, administrative justice plays a decisive role for the economic development  

of a country. Almost all investment decisions or infrastructure projects must go through  

a licensing process, which could become the subject of a legal review by the 

administrative courts. Administrative courts also increase the transparency  
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of administrative decisions and can play an important role in the fight against corruption. 

And last, but not least, judicial review of the actions of public administration by a court 

administrative functions well is - besides the view strict legal individual cases - a force 

stimulating the modernization of public administration, improving the quality of services 

and as a result it increases the confidence of citizens in state institutions. 

 

2. European approach for the Administrative judicial control  

There are a number of legal principles governing the European area, which is strongly 

influencing developments in the field of judicial control of public administration. 

and the European Convention on Human Rights (ECHR) have played a special role  

in setting standards in the judicial control of public administration activity. The Council 

of Europe has adopted several recommendations and disseminating information, 

documents and studies on best practices. Some of the most important recommendations in 

the field of judicial review are recommendations of the Committee of Ministers:  

Nr. R 2004 (20) “On judicial review of administrative acts"; Recommendation  

no. R 2003 (16) "On the execution of administrative and judicial decisions in the field of 

administrative law”; Recommendation no. R 2 001 (9) “on alternatives to legal disputes 

between administrative authorities and private parties”; Recommendation no. R (94) 12 

“On the independence, efficiency and role of judges”, etc. The legislation of ECHR, 

based on court decisions with legal force, has had a powerful effect on the legal 

developments, particularly in setting minimum standards for judicial control of the 

administration, through a wide interpretation of Article 6 of the European Convention of 

Human Rights and the interpretation of the application of Article 13 on effective 

remedies.
178

 

The European Union, mainly judicial decisions of the European Court of Justice, 

carries a significant impact on the approximation of national traditions on the judicial 

control.
179

 These judicial decisions with legal force, Member States are influencing EU 

candidate countries as well. Evolving into a broader understanding of the principle  

of legitimate expectation, some techniques that have sparked debate as legal notion  

of responsibility and control of discretionary powers, have all rooted in the legislation  

of member states. A significant number of member states of the EU and some candidate 

countries are reassessing organizational choices they made and rules of procedure  

of judicial review over administrative activities.
180

  

The most controversial elements of the important of this review relate to:  

(i) the scope of judicial review in terms of the extent and intensity of the review;  

(ii)  the condition of eligibility for taking action;  

(iii)  capacity to bring proceedings before the administrative courts; time 

constraints for the start of the trial in light of access to justice;  

(iv)  the role of judges; 

(v)  organization of administrative justice;  

(vi)  the effective implementation of decisions.  
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3. Organization of the Administrative Court 

The law provides as competent court for administrative disputes, the Administrative 

Court of First Instance Administrative Court of Appeal and the Supreme Court. 

The law on the organization of the administrative courts is referred to the provisions  

of the law on the organization of the judiciary system, except in the case when this law 

provides otherwise, regarding the criteria for the appointment and career of judges, their 

status, responsibility for disciplinary violations, disciplinary measures, the disciplinary 

proceeding in court administration services, as well as judicial reorganization  

and delegation of judges. 

Regarding the composition of the panel of the Administrative Court of First Instance, 

the law provides trial with a panel consisting of a judge and a panel of three judges. The 

trial with a judge only made when we claim to value less than or equal to two million Lek 

and those from the field of labor relations. 

Administrative Appeal Court judge with a panel composed of five judges for lawsuits 

against normative legal act by three judges and other matters.  

 

4. Administrative Court's competences 

The law introduces also the substantive powers, functional and temporal  

of the Administrative Court. Regarding subject matter jurisdiction, the Administrative 

Court has jurisdiction to review disputes related to administrative activities, labor 

relations governed by the Labor Code, to which the employer is a public body;  

and a normative-legal acts of central bodies or local governments. 

The law also provides the disagreements that can not be reviewed  

by the Administrative Court, which are those related to the normative legal acts under the 

Constitution are within the competence of the Constitutional Court; those for which 

review is provided by the legislation in force, within the jurisdiction of another court; and 

those in which the employer is a public body I reconciled. In this case it brought the 

notion of the declaration of incompetence if despite provisions in the bill, the lawsuit  

is filed. which can not be reviewed by the Administrative Court, which are those related 

to the normative legal acts under the Constitution are within the competence of the 

Constitutional Court; those for which review is provided by the legislation in force, 

within the jurisdiction of another court; and those in which the employer is a public body 

I reconciled. In this case it brought the notion of the declaration of incompetence if 

despite provisions in the bill, the lawsuit is filed. 

For providing a fair and efficient law also provide even avoiding conflicts  

of competence and provides the means for its solution. 

The law on administrative disputes will provide a larger legal protection (inclusive) 

against all administrative actions, regardless of their form. Moreover, and as a rule, all 

claims related to administrative matters falling within the competence of the 

administrative court. In the administrative powers of the courts also includes the so-called 

"acts of government", and all acts based on discretion. Issues mixed (public procurement 

p.sh) legislative solution to the jurisdiction of the administrative judiciary or general is, 

ultimately, a technical or organizational issues (distribution of workload could  
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be a reasonable criterion), which can be placed in a pragmatic manner, of course with the 

proviso that all branches of the judiciary to ensure judicial protection equivalent.
181

 

Some types of administrative issues (eg control of normative acts issued by the central 

government or local self-government) are determined according to the procedures at first 

instance judgment by the appellate court. Areas outside judicial control of the 

administrative court shall be limited to the necessary exemptions provided for in the 

Constitution. Trial of constitutional issues, for example, is left to the Constitutional Court, 

as well as decisions related to the relationship between the executive and parliament,  

or related to international issues (with supervision that these type of acts to enter the 

sphere of control by the Constitutional Court).  

Administrative courts will fully examine the facts and issues of legality relating to the 

actions and / or administrative acts that bring administrative disputes. 

The law not only provides power to the administrative court annulled illegal 

administrative acts (annulment decision), but also allows courts to impose legal 

obligations on the institutions of administration. Also it provides that legitimate entities to 

sue in administrative court, including any person who claims that the impairment  

of a right or a legitimate interest by an administrative action;
182

 entities of public law 

claim to prejudice the exercise of powers by an administrative act or by a bylaw 

normative unlawful for which the invalidity thereof, except when it is issued by the body 

in the administrative subordination of the which is the subject; Other subjects which this 

right is expressly recognized in their special laws; and employee disputes in the field  

of employment governed by the Labour Code, the employer is a public body. 

 

5. Other legal provisions 

Law brings as a general rule the exhaust of administrative recourse before filing the 

lawsuit in administrative court. Exceptions are cases when the special legislation which 

regulates the relationship to which disputes arise not provide the highest organ for filing 

an administrative appeal or when the highest administrative body is not constituted as 

otherwise expressly provided and the right to appeal Administrative action directly to the 

court. Also excepting cases of lodging a complaint from persons who have not exhausted 

the administrative recourse but are affected by an administrative act that has implications 

for a wider group of people, issued by administrative bodies, provided that it is given  

a Administrative decision after an appeal filed by a person different from the first. 

It also provides appropriate terms for bringing the lawsuit before the Administrative 

Court in accordance with social conditions in the interest of individs. Time limits for 

bringing the lawsuit are a necessary contribution to legal certainty. Legal certainty is 

particularly important if a public body benefits for a person so that he / she wants to know 

if and how the right time given may be challenged by third parties. Consequently, the 

person who benefits should have the right to initiate a notification procedure for third 

parties. 
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Time limits of judicial review of administrative actions, should begin when the person 

affected notified for administrative action and informed exactly rights of his / her about 

the complaint or appeal. 

As regards the requirements to be met by the lawsuit and the acts attached to it,  

the law refers to the relevant provisions of the Code of Civil Procedure for the regulation 

of these issues and specifically Articles 154 and 156 thereof. Also, here defined the 

obligations of the plaintiff at the time of filing the lawsuit, and the actions for which he is 

obliged to perform.
183

 While demand for security related lawsuit, the law provides that 

the claimant is entitled to ask the court to suspend the implementation of administrative 

action and / or receipt of any other interim measure, which is appropriate for the 

protection of his interests. The court before which the claim is, decides claim insurance if: 

there is a reasonable suspicion, based on acts with a letter for causing heavy damage and 

irreparable damage to the claimant; not seriously harmed the public interest; and when the 

claimant provides warranty type and amount set by the court for the damage that may  

be caused to the defendant insurance claim.  

Referring to the principle of a process within rapid and reasonable, the law sets a limit 

of no more than 10 days of submission of the claim (after completion of the actions 

necessary preparatory) to issue an order setting the hearing, and the components of such 

an order.Regarding the rules relating to the development of the hearing, the law 

establishes the same procedure and the reference to the relevant provisions of the Code of 

Civil Procedure, as long as they are compatible with this law. Also, set detailed rules 

concerning the withholding of the parties at the hearing, despite notification regular 

review of the case by the court hearing; expert presentation to trials; and presentation of 

final submissions from the parties. 

The law provides for the concept of burden of proof, which is different from the 

analog to the Code of Civil Procedure, which provides that a party that claims a right, no 

obligation, to prove the facts on which it bases its claim. In contrast to this concept, the 

law provides that the obligation to prove the legality of administrative acts and other 

administrative action, the public body that has issued it (including dispute that the 

employment relationship subject to judgment). In other cases, the party has the obligation 

to prove the facts on which it bases its claim. 

This law also provides considerable detail on the disposition of the court by final 

decisions when it decides to accept the claim as based on evidence and the law. 

Regarding the final decision, the court has the right to cancel the administrative act,  

to ascertain it invalid and / or to impose its judgment administrative authority (public 

body), but the decision-maker must retake the decision, and this time under the law as it 

is announced by the court. When issuing the act is required by law, the court has the right 

to order the issuance of an act or perform a specific task.
184

 

Regarding the appeal administrative court decisions, the law provides that the funds 

and time limits for appeals of these decisions will be the same as those provided in the 

Code of Civil Procedure, unless otherwise provided in this Law or special laws. Appeal 

Administrative Court of Appeals against the decisions of the Administrative Court  
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of First Instance, provided for all sections of the decisions of this court, except where 

appeal is excluded by law. As another means of the right of appeal, the law provides 

recourse to appeal to the Supreme Court for decisions passed by the Administrative Court 

of Appeal, by and for the reasons provided in the Code of Civil Procedure. 

Important role in this law is devoted to the execution of the administrative courts, 

where the obligation to execute the decision and compulsory execution. As it regards the 

obligation to execute the decision, the law foresees putting into execution the decisions  

of the Court of Appeal or the Administrative Court of First Instance which has become 

final, the rules and concrete deadlines for their execution, as well as the invalidity of acts 

or actions ignorant of the public body, which are contrary to the provisions of the 

decision of the court.
185

    

 

Conclusions 

We think the law in general fulfills the commitments undertaken by the Albanian 

government regarding the reform of general administrative legal framework in our 

country and creating a new system of administrative justice in accordance with European 

standards. But I remain skeptical as to respect the law in practice and real effectiveness 

should be this court. 
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ADMINISTRATIVE CONTRACTS AND ITS IMPORTANCE IN 

ADMINISTRATIVE ACTIVITY. ADMINISTRATIVE CONTRACTS 

APPLIED IN ALBANIA AND THEIR PRACTICAL APPLICATION  
 

 

Introduction 

According to researchers of the law it is difficult to pinpoint the moment when  

it begins to use the term administrative contract. Initially the state and its institutions have 

a truncated sphere in terms of their activity, related strictly to those known under the 

name of “Traditional public functions”. 

Over time, the reform of systems that affected every state, with increased functions, 

expanding the powers, the emergence of institutions with clearly defined tasks, it was 

necessary for the state to participate in the contractual relations of different nature  

that were introduced with name administrative contracts.
186

 

Clearly, the state is to fulfill the tasks and social objectives needs to cooperate as the 

public sector, but especially in the private sector. The contract is the form, which says 

that public activity. Activity which has a special arrangement, given the nature of the 

object and the subject of this contract. This is because the administrative contract 

definitely one of the parties is the state, public bodies or administrative authority. 

Public administration activity is closely related to the realization of public interest.  

To accomplish this administration has interests necessitate cooperation with the private 

sector. Collaboration realized through administrative contract.
187

 Albanian legislation is 

not very strict in terms of formalities that must accompany an administrative contract, 

except for the fact that these contracts must be in writing. Like all other administrative 

acts, administrative contracts may be relatively or absolutely vlefshne or invalid,  

with regards to the validity of their condition. Criteria that considered in conjunction with 

the Civil Code. 

Implementation of the obligations arising from administrative kontrtat should be made 

freely by the parties. The law did not recognize any instrument specific administration to 

make mandatory the implementation of the contract. 

The only instrument is the administrative court, which each of the parties may  

be directed to seek fulfillment of the obligations and responsibility of the authority in case 

of default of the contract. 

 

Elaboration 

If we make a comparison with other types of contracts would say that the difference 

lies in the fact that we talk about what kind of contract that appears named administrative 
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contract. So if we talk about this type of contract, it is clear that one of the parties  

is definitely administrative authority.
188

 

It is important to note that in every case in administrative contracts, public 

administration body should be aware that operates on the basis of law and order, as well 

as higher interest, the public in every case, should be primary. 

Of interest is the ratio of the parties to the administrative contract, when one of the 

parties is subject to collection. Because one of the parties is a public administration body, 

so one side is the state and on the other a private entity, how is the relationship of the 

parties in this case? 

Can we talk about the supremacy of the party, noting the general principle that 

operates equipped with state sovereignty?  

It must be said that regardless of the position of the state appears more favorable 

legislation of each country clearly states that an administrative contract, as in all other 

types of contracts, the parties have rights and obligations towards each - other. For this 

reason, the tendency is to administrative contracts and a detailed regulation  

to be a specific law.  

 

1. The elements that differentiate administrative contract 

a) The Object: In each case essentially is a public service. Generally, there is not  

a strict definition in terms of public service, public service so determined 

performing an activity by public administration bodies, which is consistent with 

the general interest of society. Activities that cannot be carried out by private 

entities, due to the nature and financing that requires such a service. 

b) The Subject: One of the parties is definitely a public administration body, a body 

which is responsible for a particular public service, a service which is considered 

to be good and in the best interest of the public. 

A private entity that enters into a relationship with the administration body must meet 

certain criteria regarding: 

- Technical and professional capacity; 

- Legal capacity; 

- And financial capacity. 

All these criteria serve to emphasize the importance of administrative contracts and the 

fact that these contracts directly affecting the public interest. 

 

2. Two systems 

a) Common law system of administrative contract looks the same with all other 

types of contracts. Here neither side has priority. Parties are equal and treated 

equally. This is the reason that in this system there is a special law that refer  

to specific regulation of administrative contracts. Consequently, conflicts  

or disputes that are essentially administrative contracts subject to the jurisdiction 

of the ordinary judiciary.
189
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b) While in continental law system of administrative contract has a special 

arrangement with the specific law. The public administration is seen as a party 

unlike private entity. This related to the function of the administrative body, the 

fact that the body in any case provides a public service, in the best and highest 

interests in public. With regard to conflicts arising from administrative contracts, 

those subject to the jurisdiction of the ordinary court, but judged by  

the administrative courts that are specialized in this aspect. 

 

3. The form 

Administrative contracts in general as other types of contracts are made in writing.  

In some countries, like France for example in administrative contracts except that must be 

made in writing and must be registered.
190

 Principle which serves not only to differentiate 

these contracts, but also to emphasize the importance of their practice. 

Administrative contracts in general as other types of contracts are made in writing.  

In some countries, like France for example in administrative contracts except that must be 

made in writing and must be registered. Principle which serves not only to differentiate 

these contracts, but also to emphasize the importance of their practice. 

 

4. Administrative contract in Albanian legislation 

4.1 - In sharing systems in public and private rights, depending on the relationship 

created between entities it is obvious that private law regulates those social legal relations 

arising between private subjects of law and protect their special interests. 

Public Law arranges them on the other hand social legal relations with the state and its 

organs are necessarily party, having essentially the protection of public interest. As noted 

above little activity in the exercise of public cooperation arises with private entities. Once 

the public administration not only always has adequate capacity to meet its obligations. 

4.2 -  Regarding the classification of administrative contracts they are grouped into 

two categories:
191

 

a) Co-ordinated administrative contracts, which are connected between  

the administrative authorities of the same scale or range, between administrative 

authorities and private subjects, or even between private subjects, but in this case 

lies between public administrations through a concrete body to monitor  

the implementation of functions by these private entities. 

b) Subordinate contracts or as they are called second-hand contract, where  

the parties between them stand in the position of superior and subordinates. 

4.3 - Concerning the requirements of legality it must be said that the law does not 

require that administrative power compulsorily to a contract administratiev be given 

expressly by law, but asked: 

a) The right to contract to be based on law and this includes not only  

the administrative legislation, but the legislation as a whole; 
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b) This right shall not be prohibited by law. This does not mean that the right to  

a contract administrative be prohibited by law, but the interpretation of the 

purpose and provisions of a particular law reached such a conclusion. 

4.4 - The doctrine of administrative law aims to build a schema associated with the 

regulation of the provisions that are part of the administrative contracts, the conditions to 

be met by a subject to be party to a contract administrative.
192

 Once own evolution in 

administrative law, increased demands from society regarding the fulfillment of public 

functions, the failure of administrative authorities to exercise in the best way possible 

their competency, etc. has made  necessary cooperation with the private sector. Suffice it 

to look at recent cases where public administration, in certain areas is shifting its 

functions to some services to private entities, of course while maintaining the role of 

controller and untouched nature of the service, which essentially remains public. 

All this picture is done with the goal of making a better regulation of this sector and to 

make clear that the law is impossible to anticipate all kinds of administrative contracts 

that can arise in practice. The law provides the main types and in accordance with the 

general principles of law and legislation fully developed administrative and new 

contracts. 

4.5 - Administrative contracts as all other types of contracts must meet certain 

requirements to be considered valid. Starting from the contractual ability of the parties to 

the specific elements at the heart of any administrative contract, the subject and the nature 

of public service. 

It is worth mentioning that administrative contract parties have mutual rights and 

obligations towards each - other, but the administrative authority has a favorable position 

and have the right to withdraw from a contract where the parties. This is because the 

administrative authorities can not bound by a contract which is contrary to the public 

interest. 

However in this case the law has determined that the administrative body has the 

obligation to indemnify private subject for that part of the damage that has resulted from 

the attraction of his contract. All this in accordance with the principle of accountability of 

administrative bodies and the principle of proportionality between the public and private 

interest. 

5. Albanian legislation in the field of administrative contracts 

Initially we must bring public attention to the services that are offered before '90 from 

the state; the private sector was not even known, since it was state property. All public 

services such as transport, energy, communications, construction, social services were 

directly affected by the state. After 90 years a number of changes affected the legal 

system, the nature of state bodies, their mode of operation, etc. ..... Which required new 

forms of realization of the activity of administrative authorities and public services. 

Helping the private sector in this respect will be assumed particular importance. 

5.1 - Administrative contracts is an important part of administrative activity, one of the 

main forms of expression of this activity.
193

 Definition which is also referred to in Article 

2 of the Code of Administrative Procedure, specifically: 
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Article 2 

Administrative activity 

1. The activity of administrative bodies is a set of acts and actions formed and through 

which manifest the will of the public administration and execution of this will. 

2. Forms of administrative activity regulated by this law are: 

- Individual and collective administrative acts; 

- administrative contracts / public; and 

- real acts.  

In fact Code of Administrative Procedure is not an arrangement that makes detailed 

understanding of administrative kontatës, it is left to the legal doctrine. In Article 6 of the 

KPA authority granted: 

Article 6 

Administrative contracts 

Administrative contract will be referred to those agreements, where at least one party 

is a body of public administration and aimed to create, change or cancel the legal 

relationship in the field of public law. 

Also Article 151 of the CAP has tried to give a definition of administrative contract 

and its types according to our legislation, as follows: 

Article 151 

Meaning of administrative contracts 

1. Administrative contract is an agreement whereby created, modified or terminated  

a legal relationship under public law. 

2. The following contracts are considered administrative contracts: 

a) public works undertakings; 

b) procurement of public works; 

c) procurement of public services; 

d) licensing of gambling; 

e) continuous supply contracts; 

f) contracting of the services to private entities in cases of natural disasters. 

5.2 - These three articles that are doing the regulation of Administrative Contract in 

French legislation (without talking here about specific laws). In comparative terms,  

it must be said that the entire developed countries legislations addressing a separate 

regulation, with specific laws administrative contracts.
194

 

This is due to the fact that our administrative law, the concept of contracts is a new 

concept, which is not highly processed by the legal doctrine. In my opinion the treatment 

of administrative contracts has a special significance and practical sense, starting from 

their subject and object. 

The fact that administrative contracts one of the parties is a body of public 

administration underscores its impact not only on the administrative, but also  

to individuals, who are affected directly by the administrative activity. Relevance and 

structuring the forms of these contracts as noted above is obviously serves transparency in 

administrative activity, but the accountability of a particular organ and duties before the 
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law that is in charge. Exist a number of elements that leave room for discussion in case  

of administrative contracts, which of course come from the legal vacuum regarding this. 

Talking about the form of the conclusion of these contracts, the conditions that must 

be met by the entities to be party to this contract, for example in the case where one of the 

parties is subject to collection, and applies to clarify if the contracts provided for in 

Article 151 of CAP are in exhaustive sense? Alternatively, there are other types  

of administrative contracts?  

5.3 - This after considering that Albania is a country, which in legal terms is constantly 

evolving in accordance with economic and social developments that affect certain areas 

of the country, especially in administrative terms because of the integration reforms and 

particularly developments, is facing administrative law in Europe today. Developments 

on which our system of compulsory administrative law must be coherent. 

The aim of the European Administrative Space is unification within the diversity  

of each country, at least in the field of general principles, and then to more specific ones 

to have a form of joint venture, which will inevitably affect in terms of efficiency and 

performance of administration public. This brings the need for new forecasting 

administrative contracts and arranging them by a special law to avoid abuses that could 

occur in this regard.  

5.4 - Although it should be noted that the regulation of administrative contracts 

provided by Article 151 of the CAP made by reference to the relevant laws, for example 

the case of public procurement. In this case the arrangements made by this contract 

referred to law no. 9643, dated 20.11.2006, amended by law no.9800 dated 10.09.2007, 

law no. 855 dated 26.12.2007, and the law no. 10170, dated 22.10.2009, “Public 

procurement”. We look superficially this law in the field of definitions regarding the 

concepts of law and use his understanding of what is given to public contracts and 

contracting authorities as follows:
195

 

“Contracting authority” is any entity that is subject to this law for the implementation 

of its public contracts. These entities are: 

a) constitutional institutions, other central institutions, independent central institutions 

and local government units; 

b) each entity: 

i. established to pursue the general interest and uneconomical or commercial 

character; 

ii. which has legal personality; 

iii. financed mainly by the state, regional or local authorities, or by other institutions, 

public or administered by them or by a board of administrative, managerial or 

supervisory board, more than half of whose members are appointed by the state, 

regional or local authorities or by other public entities. 

c) organizations formed by one or several of such authorities or one or several of these 

public bodies. 

At the same procedure and for other types of administrative contracts provided by 

Article 151 of the KPA. 

                                                           
195 Law No. 9643, dated 20.11.2006, “For the Public Procurement”. 
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Conclusions 

The main part of the treatment of the administrative contract and its legal regulation 

notice that the public procurement occupies the leading place in our legislation. Certainly 

the main problems in this sector appear, especially in cases of various tenders. Therefore, 

it needs a more strict procedure as regards the organization of public tenders and the 

connection of administrative contracts with various entities. Administrative authority in 

every moment must be aware that its activities affected by the public interest and that 

obliges the administration to act responsibly and in accordance with the legal framework 

sets. Besides the principle of accountability is important here is another principle, which 

is that of transparency in administrative activities. The administration in each case 

connect an administrative contract for a particular service and shall ensure all procedures 

associated with it, make public and the citizens have the opportunity to get acquainted 

with them. 
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LABOR MARKET AND EMPLOYMENT POLICY IN KOSOVO 

 

Introduction 

Employment and unemployment are two key features of the labor market. Although 

they are interrelated, this does not mean that the reduction of employment automatically 

leads to increase of unemployment in the same level, or even reverse the growth of the 

employment rate leads to the same reduction of the unemployment rate.  

Lyuben Tomew explains, this is because the rate of unemployment and employment 

are calculated in different ways. Employment rate means the rate of employees compared 

to the total number of the population who have the right to work, while the 

unemployment rate means the rate of unemployment among the labor force 

(economically active).  

Headds that employment can occur through the establishment of labor relations, 

through selfemployment or through  involvement in a family business.  

According Tomew employment policies divided into two types of policies:  

passive and active.  

Passive policies aimed at ensuring a minimum standard of living for the unemployed. 

This means sharing a certain amount of money to cover the cost of living for those 

whoare unemployed until they find work. Criteria to obtain such financial assistance 

should be strict and well regulated.  

Active policies, on the other hand, aimed at activating employment while maintaining 

existing work sites, and encourage the creation of new jobs or through selfemployment 

Active policies implemented in several forms:  

 Subsidized employment - when government employment  offices employ  people  

in public programs; 

 Contractual relationships - when the government signed a contract with  

the employer who provides employment;  

 Training programs - when employees are offered training programs to improve  

the skills, etc. 

The labor market and employment in Kosovo is characterized by a high rate 

of unemployment (30.9%), with a low employment rate (25.5%), with a very high rate  

of population who are at working age but who are not economically active (63.1%), with 

a high rate of youth unemployment (55.3%), with a very low rate of employment of 

women (10.7%), as well as long-term unemployment is 90% of the registered 

unemployed arelong-term unemployed (over 12 months). 

 

The higher unemployment rate in South Eastern Europe 

Kosovo's labor market is characterized by high structural unemployment and low 

employment rates, reflecting the lack of effective active policies for the labor market. 

 According  to the latest Labour Force Survey conducted by KSA, in 2014 Kosovo's 

population of  working age stands at 1,202,489 people, with an almost equal gender 
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distribution. However, active labor force (aged between 15 and 64 years) stands  

at 500.521 persons, of whom 128 975 are women. 

 Consequently, the rate of labor force participation for women is much lower than that 

of men, having a rate for the general population to 41.6%.  

According to the LFS in 2014 in Kosovo were 323.508 employees (an employment 

rate of 26.9%), a decline of 4% compared with 2013. 

Regarding the employment structure, four main economic activities (which employ 

about half of the total number of employed persons) are production, followed closely  

by trade, construction, and education. 

With a rate of 45%, Kosovo has the highest unemployment rate in the region of SEE. 

Unskilled workers accounted for 60% of total registered job seekers. The number  

of unemployed university graduates has increased steadily, although it remains 

relativelylow.  

Data from Kosovo Pension Savings and Trust Fund in 2010 show that the number 

ofcontributors increased by 2.3%, almost equally divided between government and  

non-governmental sectors (European Commission, 2011).  

In general, information about the labor market is scarce and doubts about its accuracy 

persist. As in most economies in the SEE region (with the exception of the Former 

Yugoslav Republic of Macedonia) the rate of youth unemployment exceeds the average 

unemployment rate.  

Youth unemployment in Kosovo is about 73% above the average for Southeast 

Europe. The number of young people in Kosovo workforce is significantly higher than 

other economies in economic activity is region. Insufficient level to absorb 30,000 young 

people who enter the labor market every year Unemployment, particularly long-term 

unemployment remains a critical challenge(OECD, 2010). 

The Government recognizes that high youth unemployment is a major obstacle  

to social and economic development. Efforts to address this issue include Kosovo Youth 

Strategyand Action Plan 2010-2012 (SRKPV), which aims to provide mechanisms for 

youth participation, education, employment, health care, and human security.  

In particular, their actions include increased access to employment-finding for young 

people and improve cooperation between the institutions on their policies on youth 

employment.  

Ministry of Labour and Social Welfare has developed a Sector Strategy 2009-2013  

to increase the level of employment in Kosovo and create an infrastructure  

to employment andvocational training corresponding to the requirements of the labour 

market .The impact of these strategies is not yet assessed. 

 

The labor market and productivity in Kosovo 

Kosovo's unemployment rate remains high, 30% in 2013, despite the low rate of labor 

force participation (40.5%), in the presence of so many people discouraged from 

participating in the labor market. Although starting from a low base, according  

to administrative data from KPST, the number of employees has grown steadily in recent 

years with annual growth rates 2.5-5%. In 2013, registered employment increased by 

3.2% and the same degree of growth isestimated for 2014, however, in comparison with 

2013, when growth came only from the private sector, public sector contribution  
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to employment growth in 2014 was 30%. Based on previous trends, it is anticipated 

slowdown in employment growth around 2% per annum for the period 2015-2017. 

Public policy has also appeared significant effect on wages. After a period of wages 

relatively stable (average 412 euro) in Q3 2010 to Q1 2014, the average wage increased 

to 440 euros in the second quarter of 2014, due to increased 25% in public wages  

increase public wages has put average gross wage in the public sector to 512 euro in Q3 

2014, ie 29% higher than in the private sector (399 euros), increasing further the gap 

between public and private wages that were on average 5% from the previous wage 

increase public in 2011. Given the trend in recent years in private sector wages and 

salaries growth last public in this points provided that wages remain stable in the near 

future. However, public wage growth may put pressure on private sector wages and 

competition, so the trends will be carefully monitored and analyzed more rigorously  

in the future. 

Labour productivity, measured by real GDP per person employed was 15.465 euros 

in2013, and it is estimated that this growth to be 0.1% in 2014, and is expected to growat 

an average rate of 2.3% per year in the period 2015-2017. 

 

Expenses for wages and salaries in Kosovo  

Expenditure on wages and salaries are estimated toreach a value of 560 million euros 

for 2015, an amount that represents an increase of approximately 15.9% compared to the 

budgeted level in 2014. As a share of GDP, this expenditure category has increased from 

how much is budgeted 8.7% in 2014 to 9.5%in 2015.  

This increase reflects the cost of the expenses of raising salaries of civil servants by 

25% based on the decision of the Government, implemented in April 2014. In addition, 

around 11 million euro from the total amount allocated for this category reflects the 

budgeted cost as contingency payment will be made in connection with years  

of experience on public employees related to the implementation of the collective 

agreement signed in early 2014.  

Moreover, the growth of this category of expenditure also reflects the cost  

of completion, the existing vacant positions from the 2014  for many budgetary  

organizations. This has to do with opening and operationalization of new public 

universities, recruitment of staff relating to new Job, to existing structures as well as new 

institutions created as a result of new responsibilities transferred from international  

to domestic ones and implementation of security sector reform. 

In addition, spending on wages and salaries include the cost to the government 

resultingfrom the implementation of the healthcare reform regarding health insurance 

contributions that Government of Kosovo will pay for all civil servants at the central 

level, which is expectedto start being implemented during the year 2015. This section  

is divided as contingencyfunds within the budget of the Ministry of Finance of Kosovo. 

 

Conclusions 

Given the high adjustment flexibility of the existing labor market in Kosovo, are not 

currently being planned reforms to be aimed at further reducing the regulation of this 

market.  
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Also, the increase of the minimum wage is not planned or required by law. Economic 

and Social Council of Kosovo may propose an increase in the minimum wage, but the 

final decision rests on the Government of Kosovo.  

In the current situation, reforms that address the skills gap, improving labor market 

policies and employmentservices are considered most important for reducing 

unemployment and increasing employment than regulatory changes related to labor 

market flexibility. However, the effectiveness of the labor inspectorate in ensuring 

compliance and reducing the informal economy will improve.  

On employment, EU and Kosovo agreed that there is a need to create a synergy 

between various state agencies, laws and strategies, to ensure that there is an increase  

in employment opportunities and increased support by Kosovo for employment 

promotion measures.  

The European Commission encouraged Kosovo to implement its 2015-2020 

employment sector strategy, to monitor the results and to ensure that the new employment 

agency becomes operational. The parties recognised that greater efforts are needed  

to enforce the law on labour and legislation on health and safety at work, especially  

as regards the issue of the insufficient number of labour inspectors. 
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CHALLENGES AND OPPORTUNITIES AT ECONOMIC 

COOPERATION BETWEEN ALBANIA AND ITALY (VLORA CASE) 

 

 
Introduction 

Economic and political relations between Albania and Italy dating back to hundreds  

of years before Christ. They have had ups and downs with significant impact while 

maintaining a constant mutual continuity. 

Modern relationships, of about 100 years, had a kind of patronage by Italy influenced 

by the development of low Albania as a result of a series of historical events. Relations 

between the two countries culminated during the reign of King Zog in Albania followed 

by a dark period with the onset of World War II and the rule of the communist regime  

in Albania. Italy regained its important place political, economic and trading relationship 

with Albania on arrival democracy in the country, turning into one of the most important 

strategic partners. 

 

1. Economic Cooperation with Italy 

The partnership between Albania and Italy is strong and durable, and exceptional 

relationships based on historical, cultural and economic. Italian Development 

Cooperation (KIZH) has been present in Albania since 1991, to support social and 

economic development of the country through programs aimed at consolidation  

of production systems, to connect with regional networks of infrastructure, promotion  

of sustainable management resources and institutional capacity building together with 

those social, education and health. 

As Italy, as well as Albania are committed to support and participate actively in the 

process of harmonization of donor and coordination of aid by implementing fully the 

principles established by the Resolution of Monterrey (March 2002), further emphasized 

by subsequent Rome Declaration on Harmonization (February 2003), the Paris 

Declaration on Aid Effectiveness (March 2005), the Accra Agenda for Action (September 

2008) and the Busan Partnership for Development (December 2011). As facilitation  

of the Fast Track Initiative on Division of Labour of Albania EU, Italy has helped the 

government of Albania in launching this initiative (FT-DoL). In 2010, it accepted and 

signed a Memorandum of Understanding (MoU) between the Albanian Government and 

the donor community of the EU, which determines the main donors in each sector. Italy 

was designated as the main donor to the Development of the Private Sector, and was 

recognized as a contributor concerned and donors active in the Department of Social 

Development (Employment / AFP, Gender Equality, Social Inclusion, Health and 

Education) and the Agricultural Development and Rural. 
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Table 1. Data on trade with Italy 

Italy 

(milions 

euro) 

2007 2008 2009 2010 2011 2012 2013 2014 

Exsports 

(E) 

547.07 564.97 469.53 591.73 755.76 779.89 813.81 950.32 

Imports (I) 833.21 945.46 813.1 969. 72 1195.17 1206.19 1214.82 1174.35 

Trade 

volume 

1380.28 1510.43 1282.63 1561. 45 1950.93 1986.08 2028.63 2124.67 

Trade 

deficit  

(E-I) 

-286.14 -380.49 -343.57 -377. 99 -439.41 -426.3 -401.01 -224.03 

Coverage 

ratio  

65.66 59.76 57.75 61. 02 63.23 64.66 66.99 80.92 

Source: INSTAT 

 
Italy is the most important trade partner for Albania. It is the partner with the largest 

share in exports to Albania, which occupies 46.3% in 2013 from 51.1% in 2012. Products 

that dominated the Albanian exports for 2009-2011 are active processing exports  

of textile products and shoes. While in 2012-2013, there is a decrease in exports of these 

products, an increase in groups of mineral products due to increased exports of chromium 

ore. The weight of imports from Italy has continued to grow over the past five years, 

reaching 33% in 2013 from 26% of total imports was in 2009. 

Italy continues to be the main partner in Albania's trade exchanges, while maintaining 

stability with the increasing trend. Even in 2014, the volume of trade exchanges covering 

36% of the total. The largest increase was in exports to the extent of 16.6% compared  

to 2013 while imports declined by -3.5% 

 
Table 2. Active foreign enterprises and Joint (Albanian + foreign) by the state and counties 
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Total 4,654 30 14 524 111 126 58 125 20 79 158 3,200 209 

Italy 1,903 17 4 309 41 68 11 11 

 

47 95 1,181 116 
Source: INSTAT 

 

The table 3 shows the stock's annual direct Italian investments in Albania. The items 

are in millions of euros. 

Interest is important from Italian companies in the mechanical and IT industry that will 

enable a variety of industry development and economic sectors. 
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Table 3. Italian FDI in Albania at years 2007-2013 

 

Description of 

indicators  
2007 2008 2009 2010 2011 2012 2013 

Italy 220.1 321.46 347.86 386.79 427.36 124.77 -132.82 

Total FDI  1,829.58 2,061.15 2,261.44 2,435.97 3,399.90 3,261.53 2,854.19 
Source: Bank of Albania External Sector Statistics 

 

Great opportunities for Italian enterprises in sectors of the various non provided as 

infrastructure, environment, water supply and sanitation sector, tourism, energy, ICT. 

Naturally, manufacturing, especially fason sector, represents a further important 

opportunity to strengthen trade and economic relations between Italy and Albania. 

Increasing competition and challenges a clock together with the macroeconomic situation 

created, triggered a reorganization of the sector-oriented products with higher quality and 

more advanced from a technological perspective. Consequently, it is clearly in need of 

internationalization of Italian companies in areas with lower costs, such as Eastern 

Europe, East Asia and North Africa. In this regard, Albania, a country close to Italy, 

offers significant opportunities not only in terms of wing cheap labor, but also Albanian 

companies already specializing in stages to various publications production process,  

thus guaranteeing a quality top products. 

ICE's office in Tirana has the mission to facilitate the internationalization of small and 

medium enterprises, by providing information and delivery services. ICE is the 

implementing agency of Law 84/2001 which regulates the Italian participation in the 

stabilization, reconstruction and development of the countries of the region, including 

Albania. Under this law, the office of Tirana is active monitoring of different funds 

(national, European and international) and the coordination of interventions by the 

European and international initiatives. 

 

2. The region of Vlora in the space between two states 

 
Vlora has a natural connection with Italy being the closest geographical point  

for shipping being one of the most Albanian cities linked with Italy, for historical reasons. 

Via the port of Vlora provided freight and passengers every day with Italy's Adriatic 

coast, mainly in the region of Puglia. 

Vlora counted about 80 businesses with Italian capital where we can mention society 

as Petrolifera Italo Albanese, Marina Tourist Orikumi, GFA Asphalt, Vlora Confection, 

bank branches Intesa San Paolo and the Veneto Bank, etc. 

Vlora is located in the base of the Italian Konfindustrias offices in the country  

and expects the Italian consulates in Albania. Both of these institutions have been and 

remain a factor of promoting bilateral cooperation. 

Vlora has occasionally to obtain capital investments and has been the subject  

of policies conducive to economic growth of the Italian government. A good part of the 

bilateral agreement between the governments has been the object of investment in Vlora 

region where the best example is the project of the port of Vlora. Part of the investment 
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was directed to the restoration and maintenance of monuments of culture and cultural 

heritage. 

Vlora owns significant natural resources offering extensive opportunities 

investimi.Territori the region has reserves of oil, natural gas, bitumen and salt. Natural 

conditions offer good opportunities for the production of olives and its product olive oil, 

fruits of all kinds, as a source of production grape wine, oats, honey, corn, cotton, etc. 

Italian language is widely spoken by the population of the region, which in addition  

to space for cultural cooperation creates capital investment incentives originated from 

Italy. A significant number of students have chosen Italy for their education oriented  

by knowledge of the italian language. A part of immigration located in Italy. The latter 

has helped to channel a portion of remittances in the South. The contingent of immigrants 

with financial resources provided in Italy have invested in Vlora bringing a part of Italian 

culture and products of the country. 

According to the Gross Domestic Product by Region for 2013 published by INSTAT, 

Vlora region ranks fifth important in Albania after Tirana, Fier, Durres and Elbasan  

on the level of gross production. 

 
Table 4: GDP and GNI structure in 2012-2013 

Region 

GDP at current prices  

(million leks) 

GDP  Real 

growth  

growth  

GNI structure. 

Contribution 

to real growth  

GNI structure 

GNI per 

capita 

(lek) 

2012 2013 2013/2012 2013/2012 2012 2013 2013 

Republic of 

Albania  
1,332,811 1,350,555 1,11 1,11 100 100 466,131 

South 416,251 422,287 1,2 0,37 31,2 31,3 446,487 

Vlora 82,425 80,792 -1,4 -0,09 6,2 6,0 441,696 

Source: INSTAT 

 

Regarding the structure of gross domestic product, Vlora has the most developed 

agricultural activity, followed by the construction and catering trade. Starting from  

the comparison of the data in the region of Vlora in Albania in total, it appears that Vlora 

has not fully exploited its potential in trade, transportation and hospitality although it is an 

important point connecting the southern region of the country, It has one of the most 

important ports and has a wide and attractive line the coast. All these factors must have 

played a more important role in the development of Vlora. 

 

FDI in Vlora 

Official information on the distribution of foreign direct investments in Albania  

by region is deficient. From the information sought is only possible to find a 2006 edition 

of the Bank of Albania, which analyzes in detail the foreign investments in the country  

in 2004. According to this analysis, by 2004 the region of Vlora is possible to withdraw 

only 4 % of foreign investment in the country. Vlora thus ranks on par with Gjirokastra, 

Elbasan and Shkodra, leaving behind not only from Tirana and Durres, which have 

absorbed 67% of FDI, but also from Korca and Fieri. 
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Graf 1: Regional distribution of FDI by cities. 

 
Source: Bank of Albania 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

It is estimated that it is important to carry out further analysis to understand who were 

the positive factors that have made the attraction of FDI in some regions and which have 

been hindering factors for attracting FDI in some regions others. FAKORA among them 

that have contributed to a relatively low attraction of FDI in Vlora, which is considered as 

one of the regions with more potential for development in the country. 

 

Investment in accommodation capacities 

According to data in the district of Vlora today operate 128 accommodation units,  

of which: 

• With 1-10 are 67 rooms with 2846 beds accommodation units or 80% of total 

• With 10-20 rooms are 42 accommodation units 

• With 20-30 rooms are 13 accommodation units with 1304 beds or 16% of total 

• With 30-40 are 3 rooms accommodation unit 

• With over 40 rooms are only 3 accommodation units with 464 beds or 4% of total 

• No. of beds for all accommodation units is 4614. 

The number of travel agencies has been increasing from year to year and today in the 

District of Vlora 20 such function. 

 

Spaces for tourist development of Vlora 

Tourism remains the sector with the highest pontencialin for development of the area 

and its development in Vlora region has been the main objective of all central and local 

governments. According to official data published about a third of the income generated 

by tourism. 

However, the potential of many natural and historical that exist are not administered 

properly as for example in infrastructure, hotels and the services, arranging urban 

Tirane, 52%

Durres, 15%

Korce, 10%

Shkoder, 4%
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population centers, preserving the environment, activities to promote the right of choice 

available, etc. 

Other problems associated with the development of this sector's difficulties with 

electricity supply, inadequate road infrastructure, the presence of the informal economy 

elements that bring increased costs to businesses and inhibit proper development. 

Similarly problems of the judicial system, punresolved conflicts over land ownership, 

bureaucracy and corruption of customs administration and taxation and other 

administrative matters dealing with other businesses that are facing difficulties in the way 

of business. 

 

Geographic position 

Vlora has a favorable geostrategic position as a few other countries. Its appearance  

in the sea creates the opportunity for fast connections to Europe via Italy. Bay  

of Vlora in the vanguard panoramic entrance Sazan Island, which was opened recently by 

the government to be visited by tourists, and the Karaburun peninsula with whom Vlora 

retains a key position to the Strait of Otranto. 

Vlora Bay has many natural resources, rich biodiversity and ecological corridors. 

Vlora city lies between the cold water and Zvernec. The plane upon which the city of 

Vlora height from 6 meters to 76 meters above sea level. The length of the coastline  

is 90 km from the mouth of Vjosa until Karaburun part it revealed the government  

as a priority area for tourism development. Currently, the city of Vlore continues to 

expand in all directions, especially toward shore especially towards Cold Water and 

Jonufrës. 

 

Port development 

Region that retains an ancient name being mentioned by a number of historians. Vlora 

Bay is mentioned for the role that they had initially important port of Orikum and 

subsequently Aulonën. At different times of boom periods referred to in the provision of 

transport, as well as the entry exit, to a diverse range of goods provided substantial 

assistance to the area's economy. Agricultural goods produced in the area and the border 

regions as recognized Mallakastra Myzeqeja or increased exports via the port of Vlora.  

In today's situation offers opportunities that are not yet exploit all their capacity. 

 

Sights of nature 

National Park near Vjosë Pish-Poros in Vlore on the Adriatic Sea has an area of 

1770 ha. Llogara National Park in Vlora, at the foot of Mount Cika, has an area of 1010 

hectares, it is one of the most attractive tourist towns for locals and foreigners. 

Island Zvernec monument of culture, declared by the Albanian government, the hills 

with olive groves, forests Soda and its lagoon and the island of Sazan. 

Vlora coastline Narta lagoon and found it Orikumi. Narta lagoon has an area  

of 41.8 square km. This area gets a high solar radiation around 2761.9 hours of sunshine 

annually. Natural habitats in this area constitute a special significance. The biodiversity  

of this lagoon is too high and its importance, scale ranks second after that of Karavasta 

republic. Projects in the Albanian coastal zone management and The lagoon is included, 

which besides real fishing, includes about 75 species of algae and micro. 
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Nature monuments including many living objects of nature, as special characteristic 

trees that bear scientific, aesthetic, recreational and tourist: Palasa plane in the sea, etc. 

Pine flag in Llogara, has assumed the appearance of the flag as a result of the action  

of winds, it is 20 m high with a diameter of 75 cm and 105 years of age. 

Caves are another object of backbone already exists in the nature of the area where the 

cave mentioned in Kurvelesh Petes Lek, caves Haji Ali in Karaburun, caves and caves 

Lepenica Velça in Vlora. Cave as she Velça in Vlora bear traces of ancient Illyrian 

culture. Since the '30s, areologu Italian Pirro Marcone says: "Early Settlements Velça 

cave as he and others in the Balkans, provide a rich archaeological material indicating the 

culture of primitive peoples, their working tools, rites pagan customs and beliefs. " Welch 

said there are several caves in the cave of Skotës, Macie cave, the Stone cave, which have 

attracted the attention of speleologists and tourists. Cave of Haji Ali, is located northwest 

of the Karaburun Peninsula, near Cape Gjuhzës. At its entrance has a width of 10 meters 

and a height of 10-15 m. This cave served as a refuge for sailors in times of storms.  

The cave was named Haji Ali sea captain from Ulcinj, which has been one of the most 

skilled soldiers of the Turkish navy in the Mediterranean. 

 

Archaeological parks 

Archaeological Park of Orikum. This archaeological park contains special value since 

early development trace before Greece , to the Greek and Roman. In the fifth century BC, 

it has been one of the biggest ports of the Adriatic, which became one of the most 

important battles of the Romans against Illyrians. Evolved in this country one of the 

battles between Pompey and Julius Caesar. Near the center it is also archaeological 

Marmiroi Church and the domes of the 12th century, the floor of which has the shape  

of a cross. 

Amanties archaeological park, located 25 km in depth environmental Vlora large sums 

archaeological wealth of tourist. Until the third century BC was one of the most important 

centers of political, economic and cultural amant tribe. Archaeological excavations have 

brought to light the ancient stadium with 1500 seats Olympics, akroplin, the surrounding 

walls, the temple of Aphrodite, etc. Near the archaeological center, near Kota it is the 

ancient city of Olympia. 

 

Advantages and disadvantages of investing in Vlora 

Advantages 

 Geographical position 

 The presence of natural resources 

 The presence of tourist potentials and tradition of hospitality 

 The presence of monuments 

 Presence of resources conducive to the development of agribusiness and agro-

tourism 

 Tradition in handicraft and trade 

 Low cost of labor 

 The average age of the young population 

 The presence of the University "Ismail Qemali" University Collection 

"Independence", etc. Commercial High School. 
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 The presence of vocational training centers 

 The presence of a sympathetic community changes 

 The process of decentralization. Drafting of real economic development strategy 

 National strategies in support of small and medium 

 The presence of ancillary services such as bank branches 

 

Disadvantages and difficulties 

 Issues mentioned that business hardship 

 Lack of plans for tourism development 

 Low employment 

 Mismatch of demand for training and professional qualification with territorial 

training offer 

 Lack of enforcement of planning legislation by the NCRT and local normative 

acts 

 Mismanagement of public property and their lack of registration 

 Amortization of city engineering 

 Low level of implementation of projects and their control 

 Lack of control over the territory of the Municipality 

 Illegal interventions in network supply drinking water distribution network and 

electricity 

 The low level of local revenue 

 Lack of transparency 

 Lack of a strategy for environmental protection 

 Lack of capital investment from the central government 

 Lack of adequate infrastructure 

 The presence of informal market and tax evasion 

 Lack of a protective policy for domestic market 

 High corruption 

 Migration from rural areas and forced migration of brain 

 
Conclusions and recommendations 

 

Vlora has many natural and historical potential, but numerous problems continued and 

reduce opportunities for tourism development and transformation of these potential Vlora 

as a reference point for tourist destination. While tourism has remained projects, the 

beaches are polluted and is epapërshtatshme infrastructure. Many buildings are made 

without burdening more criterion. Vacation costs are equal or possibly higher compared 

to neighboring countries. 

To create an environment of suitable and sustainable development of tourism should 

have energetic intervention from the government and local stands for the following: 

 Improving the infrastructure; 

 Orientation spending function to create facilities for area businesses; 

 Promotion of auxiliary services for tour operators; 

 Environmental Conservation; 
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 Promotion of a marketing Convenient or tourist guides; 

 Attracting foreign investment in the tourism sector; 

In terms of an increase tourism development in the Mediterranean region  

is competition between tourist spots become increasingly intense. This intensity brings 

the need to adapt as much as market developments and customer expectations. The 

presence of the country's cultural diversity and natural and historical possibilities that the 

area offers combined with the low cost of labor will have to return to a competitive 

advantage Vlora. 
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CRIMINAL OFFENCE OF SMUG - GLING OF MIGRANTS BY PENAL 

CODE OF THE REPUBLIC OF KOSOVO 
 

Introduction 

 

Like any other offense that is social risk, as well as smuggling of migrants offense has 

features of social danger. 

The offense of smuggling of migrants is socially dangerous, that we are dealing with 

illegal acts of the perpetrators of this crime are very well organized, although the 

consequences of this crime are not caused only to the territory where starting or attempted 

commission of this offense, but also in the territory of another state where incriminating 

action is finalized. 

And the offense was committed to ease the person who illegally entered the territory 

of another state, thus passing the state border illegally or even now lies in another state 

contrary to the laws of the country where it is housed. 

The perpetrator is a person who has enabled the injured or smuggled, to exceed the 

state border illegally, and as the perpetrator of this offense is the person who injured party 

has provided or produced forged travel document for crossing the state border, also 

perpetrators of this criminal act is a person that enables smuggled housing in his 

residence. 

  

1. The meaning and characteristics of the offense of smuggling of migrants 

The fact that migrant smuggling is the illegal act for which legal consequences and 

social causes, including the Republic of Kosovo as a state of law and the law has 

provided for this action as a criminal offense under the law of thanks.Thus the Republic 

of Kosovo Penal Code
196

(CCRK) it’s anticipated this action as a criminal offense, ranking 

in offenses against humanity and values protected by international law which has 

sanctioned, relatively severe penalties. According CCRK provides that anyone who deals 

with the migrants smuggling punishable by a fine and imprisonment of two to ten years 

imprisonment 
197

. By this definition we can end that the smuggler who initially agreed 

with the injured to become his smuggling outside the state without about the rules and 

laws of the state border crossing. The residence also enable foreign person in the state of 

Kosovo without meeting the necessary legal requirements means committing this offense. 

CCRK, the criminal offense of smuggling of migrants provides in Article 170, 

moreover, this article reads as follows, quote: 

Article 170 Smuggling of Migrants 

1. Whoever engages in the smuggling of migrants shall be punished by a fine and 

imprisonment of two (2) to ten (10) years. 

                                                           
196CCRK adopted on 20 April 2012 and in force since 01 January 2013 
197See Article 170 parag.1. 
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2. Whoever, with intent to get direct or indirect financial benefit or other material 

benefit, produces, supplies, acquires or possesses a false travel document or identity for 

the purpose of enabling the smuggling of migrants, is punishable by a fine and up to five 

(5) years. 

3. Whoever enables a person who is not a citizen of the Republic of Kosovo to stay in 

Kosovo or person who is not a citizen or permanent resident to stay in the State 

concerned without complying with the necessary legal conditions for stay with funds from 

paragraph 2 of this Article or any other illegal means, punishable by a fine and 

imprisonment of up to one (1) year. 

4. Trying to commit the offense in paragraph 3 of this Article is punishable. 

5. Whoever organizes or directs other persons to commit the offense in 

 paragraph 1 or 2 is punishable by a fine up to five hundred thousand (500,000) EUR and 

by imprisonment of seven (7) to twenty (20) years, or imprisonment of one (1) to ten (10) 

years for the offense in paragraph 3 of this Article. 

6. When the offense in paragraph 1, 2 or 3 of this Article is committed by  

a perpetrator acting as a member of a group or in a way that endangers or is likely to 

endanger the lives or safety of the migrants concerned or which includes inhumane 

treatment or degrading, including exploitation, of such migrants, the perpetrator shall  

be punished by a fine and imprisonment of not less than five (5) years. 

7. If the offense in paragraph 1, 2 or 3 of this Article results in the death of one or 

more persons, the perpetrator shall be punished by a fine and imprisonment of at least 

ten (10) years or life imprisonment. 

8. for purposes of this section.
198

 

9. A person is not criminally liable under this section if he is a migrant who is the 

subject of a criminal offense under this section. 

10. Criminally responsible.
199

 

                                                           
198 8.1. The term "smuggling of migrants" means any action to benefit directly or indirectly a benefit 

financial or any other material benefit of the illegal entry of a person into the Republic of Kosovo, who is not 

a citizen of the Republic of Kosovo or if a person of the Republic of Kosovo citizen or foreigner in the country 

in which such person is not a permanent resident or citizen of that state. 

     8.2. The term "illegal entry" means crossing the border or boundary of the Republic of Kosovo without 

neglecting the necessary conditions for legal entry to the Republic of Kosovo or crossing the borders of any 

country without neglecting the necessary conditions for legal entry into the state. 

    8.3. The term "fraudulent travel documents or identification" means any travel document or identity: 

       8.3.1. Falsified or altered in any way by any person except the person or body authorized by law  

to make or issue the travel or identity document; 

     8.3.2. That is issued or obtained improperly through misrepresentation, corruption, duress or in any 

other unlawful way; or 

    8.3.3. Used by a person who is not his real holder? 
199

 10.1. the person who recruits, promotes, organizes, hosts or carry persons in member states of the 

European Union, or in those of the Schengen Agreement, in order to meet and gain economic, social or other 

rights which are contrary to European Union law and with the rules of the member states of the European 

Union, the Schengen Agreement and international law, shall be punished with at least four (4) years; 

10.2. If a person acts in contravention of paragraph 10.1 and / or was aware that the transfer will be 

realized benefits or any right under paragraph 10.1, contrary to European Union law and with the rules of 

the Member States of the European Union, the Agreement Schengen and international law, subject to one (1) 

to five (5) years; 
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It applies to the mentioned fact that the application of paragraph 10 of CCRK, 

is now out of legal force, so it is conditional and this paragraph begins to apply, when the 

Council of the European Union lift visas for citizens of Kosovo. So this means that the 

legislator has provided a sanction for the future, due to the Republic of Kosovo  

is a special case almost from the European Union now only applies visas for citizens of 

Kosovo. 

To better understand this offense, we divide the features or isolation of key elements 

which consist of the image of this offense. 

So figure of smuggling of migrants’ offense than seen from CCRK can end that the 

following elements of its image: 

- The offense of smuggling of migrants can be performed with acts and omissions,  

I think that this element is completed in each case when the perpetrator taking actions  

or avoiding them, enables any person entering or crossing the borders of the Republic  

of Kosovo or another state without fulfilling the legal conditions for staying in the 

country, namely allowing foreign nationals to stay in Kosovo against the legislation  

in force. His stance made possible based on false travel documents or identification. 

- This element consists in the fact that by undertaking actions for the purpose  

of smuggling the smuggler made production, procuring, providing or possessing 

fraudulent travel documents or identification. 

- The perpetrator of the offense of smuggling of migrants manufactures, procures, 

acquires or possesses documents fraudulent travel or identity for those documents 

to offer the persons treated as migrant, so the element of vehicle that can be carried out 

this penal act. 

- Mental element or element that belongs to the subjective nature of the perpetrators  

is that migrant smuggling in its format to reach directly or indirectly to property  

or material benefit. 

 

2. Ways of committing the criminal offense of smuggling of migrants 

The offense of smuggling of migrants is a form of human trafficking, but thanks  

for specific reasons, in particular that because the victims of this crime are only migrants 

in CCRK is provided as a separate offense
200

. 

And the offense was committed in several different forms, which also CCRK  

has incriminated as illegal actions. In CCRK provides that anyone who deals with  

the smuggling of migrants committing an offense by sanctioning the penalty for this 

offense with a fine and imprisonment of 2 (two) to 10 (ten) years imprisonment. 

This criminal offense is committed in the form possessing some elements that 

enable the commission of this offense. It provides CCRK, that whosoever to gain direct 

                                                                                                                                                               
10.3. if the offense is committed for personal gain, the perpetrator will be punished for the offense under 

paragraph 10.1, with imprisonment of at least eight (8) years, for the offense committed under paragraph 

10.2, shall be sentenced to at least four (4) years; 

      10.4. If the offense is committed by a legal person, shall be punished by a fine; 

10.5. Equipment and means of transport used for the commission of this offense shall be confiscated. 

10.6. This paragraph begins to apply when the European Council decides to abolish the visa regime  

for citizens of Kosovo. 
200Salihu.I, Criminal edrejta (special part) Prishtina 2006 p 94-95. 
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or indirect material financial or other material benefit, produces, supplies, acquires or 

possesses a false document to travel or identification for the purpose of enabling the 

smuggling of migrants, punishable by a fine and imprisonment of up to five (5) years
201

. 

This offense can be performed even by omission or by abstaining from certain actions 

that can stop the commission of this offense. 

So it follows that whoever the person who is not a resident of Kosovo enables stay  

in Kosovo or person who is not a local man he permanent stay in the State concerned 

without complying with the necessary legal or any means of other illegal punishable  

by a fine or imprisonment of up to one (1) year
202

. Form qualified or more serious this 

offense is deemed to occur where anyone organizes or directs other persons to commit the 

offense, or the perpetrator of the offense acting as a member of the group which in a way 

endangers or likely to endanger the life or safety of the migrants concerned or that entails 

inhuman or degrading treatment, including exploitation of migrants, or by committing 

this offense results in the death of one or more migrants
203

. 

 

3. The production, provision or possession of false documents (forged) 

identification in order to enable the receipt of migrant smuggling 

Other forms of criminal acts carried out with migrant smuggling are the form  

of production, insurance or possession of false documents (forged). 

It called form or way of committing the offense in question because through these 

false documents perpetrator is allowed to do a form of smuggling of migrants by 

providing victims with these documents to cross the boundaries of the respective states. 

Because of the threat of and due to the criminal-political, to prevent in an earlier stage 

of committing this offense CCRK has incriminated the preparatory actions which are 

undertaken with the purpose of committing a criminal offense smuggling of migrants
204

. 

CCRK, explicitly envisages that anyone who manufactures, procures, provides  

or possesses a false travel document or identity
205

the purpose of access to the smuggling 

of migrants and to gain directly or indirectly, a financial or other material benefit shall be 

punished with imprisonment of up to five (5) years. 

 

4. Enabling stay in Kosovo person, who is not a resident of Kosovo, with the aim 

of obtaining migrant smuggling 

 

Creating the conditions for residence of the person who is not a permanent resident  

or local or foreign enable that person to stay in Kosovo do not meet the necessary legal 

requirements
206

to stay in Kosovo commits the offense of migrant smuggling. 

                                                           
201Ibid170. parag.2 
202Ibid170. parag.3 
203Ibid170. parag. 5,6,7  
204Salihu.I, Criminal Law (special part) Prishtina 2006 p 95-96. 
205"Document fraudulent travel or identity" means any travel document or identity that has been forged 

or altered by any person other than a person or agency authorized under the law to make or issue a travel 

document or identification that is issued or obtained improperly through misrepresentation, corruption or 

duress or in any other unlawful way or used by a person who is not the holder. For this parag.8 see Article 

170, paragraph 8.3 
206Standing through falsified travel documents or identification. 
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This offense may be committed by action and inaction. 

Offense committed when the action is estimated to have occurred in any case where 

the perpetrator of this crime by taking action enables a foreign person to make illegal 

entry
207

Kosovo or foreign person who is not a national or permanent resident of Kosovo 

staying enables keeping it or hide it. 

The offense is committed by omission when estimated to have occurred in any case 

where the perpetrator of this crime by abstaining from concrete actions enabling the 

person eligible to make illegal entry into Kosovo or not to take concrete actions to foreign 

entity or person resident who is not a national or a permanent stay in Kosovo. 

And these actions are incriminated by CCRK, anticipating that whoever the person 

who is not a resident of Kosovo enables stay in Kosovo or person who is not a local man 

he permanent stay in the State concerned without complying necessary legal conditions or 

any other illegal means, punishable by a fine or imprisonment of up to one (1) year
208

. 

 

5. Organize command or other persons for the purpose of obtaining migrant 

smuggling 
Considered that the form of qualified or more serious offense of smuggling  

of migrants, performed in cases when he organizes or directs others to commit this 

offense, in which case the perpetrator as a member of a group or in a way which 

jeopardizes or is likely to endanger the lives or safety of the migrants concerned or that 

entails inhuman or degrading, including exploitation, of such migrants, or by committing 

this offense results in the death of one or more persons to migrate
209

. For these three 

forms of qualified CCRK, it provides criminal sanctions relatively heavy, so to form 

qualified with the commission of this offense results in the death of one or more persons 

to migrate perpetrator shall be punished by a fine and imprisonment of not less 10 (ten) 

years imprisonment or life imprisonment. 

CCRK incriminated this form of action because this offense can be carried  

out individually and in an organized way. 

 

6. From the judicial practice 

Basic Court in Pristina and Serious Crimes Department, the judgment PKR.nr.344 / 

2014 dt.23.11.2015 has convicted the accused A.B, N.M, D.B, and L.Sh. for the criminal 

offense of smuggling of migrants by Article 170 par.6 conjunction with paragraph 1 and 2 

of CCRK, which also was sentenced to a prison term of 4 (four) years, and defendants 

AB NM, while the accused was sentenced to 1 (one) year imprisonment, as it has also 

imposed a fine in the amount from € 500.oo (five) from € 100 respectively. 

Seeing cited judgment, we note that the court apparently did not fully proven factual 

situation, then it had issued erroneous factual situation on the basis of which had declared 

the accused guilty. In fact the evidence that the court had taken as a base for convicted  

                                                           
207"Illegal entry" means crossing a border or boundary of the Republic of Kosovo without complying 

with the necessary conditions for legal entry to the Republic of Kosovo or crossing the state borders without 

complying with the necessary conditions for legal entry into that country. 

Ibid article  170 parg.8 8.2 points. 
208Ibid article  170 parag.3. 
209Ibid article  170, parg 5,6 dhe 7 



191 
 

the accused were influential evidence that would have to convict the accused. From the 

reasoning of the judgment note that Turkish citizens had entered Kosovo on the border 

between air regularly with valid passports, while one of the accused as a taxi driver had 

waited and had to be escorted to a hotel in Pristina, and then after leaving the airport 

police had detained Turkish citizens, and the accused. As shown by the testimony of 

Turkish nationals as injured parties, they did not blame all the accused and the court had 

come to the wrong conclusion when he found that the accused had intended smuggling 

Turkish citizens, are transferred to the Republic Macedonia, and then to the European 

Union. 

 

Conclusions 

1. Courts should so compel as to prove judgments, the judge about criminal cases, 

because only trials of high professional standards and without bias can win the confidence 

of the public. 

2. Also courts should have been more efficient in adjudicating cases, for analyzing the 

case mentioned above found that the accused had spent nearly two years in detention, 

which it does not contribute to a genuine justice. 

3. Other bodies of the prosecution as the police and the State Prosecutor should have 

been more efficient; the note stated that the case of the State Attorney, the court 

is committed to supply a proof even at the end of the trial, while according to the law 

they should be made in consideration of the second trial. 

4. Courts should regard to detention, to make sure that detention lasts less and not 

until the end of the trial, of course, this should do after an assessment versatile criminal 

case. 
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CONSTITUTIONAL PROTECTION OF FREEDOMS AND 

FUNDAMENTAL RIGHTS IN THE 

CONSTITUTIONAL COURT IN KOSOVO 

 
Introduction 

The biggest changes between the rule of law and the totalitarian state is the ratio 

between the freedoms and human rights. (Omari, 2012.285). Totalitarian state claims in 

the creation of human rights and freedoms, while liberal state, that of law conceives and 

accept them as institutions recognized by it and try to protect and respect them. (Ibid pg. 

286). Relying on this point the protection of freedoms and fundamental rights in the 

Constitutional Court, is precisely an orientation indicator for countries to the fact of being 

a state of law. Kosovo, like any other democratic country and in accordance with 

principles of the rule of law has predicted in its Constitution the establishment of the 

Constitutional Court as an organ where in its provisions, the rights and fundamental 

freedoms, enjoy special protection. Also this Constitution stipulates the conditions of 

completion of this protection, and that are clearly stated in special norms and legislations 

also in various acts of law of the Republic of Kosovo and in the decisions of the ECHR 

and that represent important elements in particular when we are dealing with the institute 

of individual complaint. 

Notwithstanding the terms and conditions provided for in the Constitution and laws of 

Kosovo, cases of submission to the Constitutional Court have been large, which indicates 

that the maintenance and guarantee of these rights and freedoms by the public authorities 

is not at the desired level. This problem will be dealt with and presented in this paper. 
1- Constitutional Court of the Republic of Kosovo and the protection of human rights 

and freedoms. 
Direct protection of human rights and freedom in the Constitutional Court finds 

support in the principle of direct applicability of constitutionally guaranteed rights, while 

implemented as a subsidiary form of protection after exhausting legal channels (Cukalivic 

and Hasan 2013, 205). As envisaged in the constitution of Kosovo, the constitutional 

court is a turnkey institution and final interpreter of the Constitution (Constitution 2008, 

Article 112). As a constitutional body that stands in the hierarchy of all laws, the 

Constitutional Court makes protection of freedoms and rights through a constitutional 

mechanism which the Constitution itself has provided for in section which deals with the 

jurisdiction and authorized parties that comes before it, in connection with freedoms and 

fundamental rights. These pairs of individuals and Speaker of Parliament (Constitution, 

2008, article 113.7-9).  
Firstly, has to do with the alleged cases violated a right or freedom defined by Chapter 

2 of the Constitution and presents a concrete control of constitutionality, while: 
Secondly: we are dealing with an a priori control (preliminary and preventive) of 

constitutionality with the aim of preserving and respecting human rights and fundamental 

freedoms by the same chapter. So the latter has to do with what the Speaker of 

Parliament, in case of amendments of the constitution, is bound to send the proposed 
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amendments for verification at the Constitutional Court to check that they do not violate 

any freedom or right guaranteed by the constitution (Constitution 2008, Article 113.9), 

where preventively Court finds the case to check their compliance with the protection of 

human rights and fundamental freedoms by not allowing their violations.  

Compatibility of amendments  to  the  Constitution  requires an interpretation on the 

recognition of many  standards  defined  by the  Constitution and not  just  the list of 

fundamental rights and freedoms. Interpretation should be based on international 

standards, international instruments, judicial practice of ECHR and the practice from the 

court itself. Compatibility of amendments to the rights and freedoms requires "(the letter, 

the spirit and the soul of the Constitution of the Republic of Kosovo). (Hasan & 

Cukalovic 2013, 599). Constitutional control of amendments proposed comes  

as a positive obligation which stops the process of amendment if it violates the freedoms 

and fundamental rights, as a result of this, the Parliament is bound by the decision of the 

court and to it is not allowed to pass by vote the amendments proposed. (Commentary on 

the Constitution of Kosovo, 2013 590). 
 
2. Individual reference under the protection of the rights and fundamental 

freedoms. 
Jurisdiction of Article 113.7

210
, of the Kosovo's constitution clearly stipulates in its 

provisions (Individual Referral) is presented as a direct protection of rights and freedoms 

by individuals if there are allegations of violations. For the author Chapter this 

jurisdiction constitutes the only legitimizing for the existence of constitutional control 

(Wolfe, 2004, 337). While for Steiberger this jurisdiction it presents the mechanisms 

through which is been guaranteed the position of hierarchies of freedoms and human 

rights (Steinberger,1993). 
This article provides explicitly that there are five situations that constitute the essence 

of this article: 
a) the jurisdiction,  

b) the authorized party,  

c) the exhaustion of remedies,  

d) impingement of interest directly ,  

e) certain constitutional violation.  

These are conditions that the Constitution provides for individual referral to the 

Constitutional Court. But this article has provided the anti-constitutionality: 
First, when a freedom or a right established by the Constitution has been violated by  

a legal act of individual character or by an immediate action issued by bodies exercising 

public power, but not only even the inaction of the authorities and institutions or public 

authorities constitutes grounds for claim a constitutional violation. 
Second, when we have a violation of human rights and fundamental freedoms through 

the issuance of an act which has its basis in an anti-constitutional law. This institute 

implies that every individual is entitled to claim any freedom or any right of the entire 

                                                           
210 The Constitution of the Republic of the Kosovo Article 113.7, provides explicitly that: “Individuals 

are authorized to refer violations by public authorities of their rights and their individual freedoms 
guaranteed by the Constitution, but only after exhaustion of all legal remedies provided by law. 
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catalog of rights and freedoms. As an authorized person, based also on the jurisprudence 

of the Constitutional Court, except for natural persons and legal entities may be subject to 

court as authorized persons. Exhaustion of remedies is another condition to address the 

court in the aforesaid article and rules of the court itself (Law Nr. 03 / L-121, 2008, 

article 47). The case law of the ECHR and Article 53 of the Constitution have clearly 

stated that the individual must apply the right allegedly violated in regular judicial ways 

and degrees of the court, then the application is addressed to the Constitutional Court 

having a substantive character in protection of rights (decision with Ref. Nr.:124/11  

& ECHR, 1999, 2004). This Court, in its interpretation with reference to the practice  

of ECfHR in two cases that were brought before it, the case Tome Krasniqi vs KRT and 

Valon Bislimi vs the Ministry of Interior, has retained that from the lack of the ability  

to use effective remedies to challenge the law is to be considered then as being exhausted 

the remedies so the case goes to the jurisdiction of the Constitutional Court (Decisions 

with Ref. No.: MP 01/09 & Nr. Ref: AGJ 63/10). But it is appropriate to think that, if 

always be assumed that all remedies are exhausted then these lawsuits will become 

common and reach out to denigrate this institution . Thus , here is required a final clarity, 

that for every violated right alleged, should be directly provided for in the Constitution.  

The constitutional controls by the  court  concerning  court  decisions  in  a  variety of 

situations,  such as that of inter  partes  character-  the  constitutional  control  

is a particular control . Erga omnes decisions arise from cases filed by individuals 

claiming a particular violation but that stems from a general legal act , then even  

the decision of the court which alludes to an anti-constitutionality of the general legal act 

has an erga omnes character . (Decision no. ref.: MP 01/09). From here the question 

arises: Is there a risk , the Constitutional Court to become a fourth instance of the 

judiciary ? There are different opinions which believe that the credibility of this 

institution is greater than in other courts. But there are various thoughts (part of which  

I am too), stating that the Constitutional Court are judges of other courts and it examines 

issues of constitutionality and does not interpret the judgment of the facts and as such 

cannot be presented as a fourth instance of judiciary. 

 
Conclusions 

Constitutional courts have already returned to wardens to preservation and respecting 

of human rights and fundamental freedoms in Kosovo.  

This is evidenced by the growing number thus increasing the reliability of the citizens 

to this institution. But on the other hand it should be preserved the value and integrity of 

this court because it risks to be seen as part of the regular judiciary system with a high 

number of referrals. Thus the courts of degrees of the judiciary must be careful in making 

decisions and awarding justice respectively bypassing the false perception that the 

Constitutional Court is seen as the fourth degree of the judiciary. 
Kosovo's constitution is part of modern constitutions anticipating jurisdiction for 

individuals to submit their requests in case of alleged offense, keeping in its focus the 

individual as being essential part of society. 
The existence of the Constitutional Court is necessary because the application in 

practice of fundamental rights and freedoms would be incomplete and the violations by 

the public authorities would be present . 
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EUROPEAN UNION – THE REALITY AS A BASIS  

FOR NEW CHALLENGES 

 

 
Introduction 

Those who were once enemies, now cooperate closely with each other in almost  

all areas. Conflicts are resolved by negotiation. This is one of the reasons why EU has 

created worldwide evaluation of an example for regional cooperation and policy model 

for the XXI century. The complexity of the EU system is certainly a key reason why it is 

so difficult to penetrate the EU. But there are other problems. EU changes constantly.  

As we come to be informed about the contractual changes, parliamentary seats and 

weighting of votes in the EU Council, everything has changed again. The EU is the black 

sheep. All unpopular decisions are attributed to the EU. The fact that this decision 

making process is attended by all member states with their own governments,  

is overlooked. Therefore the EU has a bad image. Who does not know all the legends and 

prejudices about "those of Brussels". The EU is different from any other entity we know. 

We can not put it to any of our drawers. We can not put in a category known to us.  

It is neither a "normal" international organization, nor a political system operating as our 

national one. 

 

EU competence development 

We are in the stage, when the political system of a Member State can not be 

understood without recognizing EU. Important decisions are now taken not only in the 

capitals of member states, but also in Brussels. 

The evolution of EU 

Step 1: By the end of World War II until the Treaties of Rome 

Establishing the European Community for Coal and Steel Community (ECSC) 

Step 2: From the Treaties of Rome to the Single European Act (SEA) 

Step 3: From SEA to the establishment of the European Union 

Step 4: From the Maastricht Treaty to the Treaty of Nice 

Step 5: The hard way to Lisbon Treaty 

Step 6: The innovations of the Lisbon Treaty at a glance 

Let us analyze here the last 2 stages 

Step 5: The hard way to Lisbon Treaty 

 

From Convention to Constitution 

There was a need to finally solve the urgent problems still before enlargement. It was 

interesting the particular way that was chosen for this, just call a convention, which 

should elaborate a new draft constitution. 

What was known so far was that there were only the governments of member states 

those who advise and prepare amendments to the texts of agreements, whereas now  

it will be a broader framework, which will include actors at Brussels level as well as in 

the member states. 
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Composition and work of the Convention 

This Convention composed by 15 representatives of heads of state and government 

(i.e one representative for each member state), 30 members of national parliaments  

(2 for each member state), 16 members of the European Parliament and 2 representatives 

of the Commission, met for the first time on March 1, 2002 under the chairmanship  

of former French President Giscard D'Estaing, and two vice presidents. The sessions  

of the conference were also attended by observers, namely three representatives of the 

Economic and Social Committee, three representatives of the European social partners, 

six representatives of the Committee of the Regions and the European Citizens Charge. 

Convention held its sessions with this composition until June 20, 2003 and during that 

time it worked on the concept of a European constitution. For years observers of EU 

development found it difficult to believe. Just the use of the term "constitution" in the 

context of the EU had always been a taboo, and now there it was on the table a completed 

project of this constitution. Accustomed to a slow and gradual adjustment of EU 

development (incrementalization), such a dynamic development was difficult  

to be perceived. But, ultimately, the development of EU legislation will continue  

to remain valid, as we will see later. 

Constitution ratification process 

In November 2004 it began the process of adoption of the Constitution of the - then - 

25 member states, in the most part through parliamentary procedures, but also partly 

through referendums. Ratification was successfully implemented by Lithuania, Hungary, 

Slovenia, Italy, Greece, Slovakia, Spain, Austria and Germany. 

But after that followed two severe blows one after the other to the European 

Constitution project, which made this constitution not enter into force. Initially  

the referendum in France on May 29, 2005, by which agreement on the constitution was 

rejected by a majority of 54.87% (No) against 45.13% (yes) and a significant share  

of 69.74% . And just a few days after the referendum in the Netherlands, which  

was voted by 61.8% No and only 38.2% for Yes. Not to forget that these were two 

founding member states of the EEC. With that, voters had signaled their government  

to "Stop!" It was clear, EU will not be allowed to continue just the way it was. And  

this could not be changed either by the "yes" strong referendum, held in Luxembourg on 

10 July 2005. Incomplete definitions of the Nice Treaty continued to stay into force and 

the EU fell back into a deep crisis. 

By failed referendums to the entry into force of the Lisbon Treaty 

After the refusal of referendums given the unanimity requirement it was made clear 

that from the political view, the Agreement on the Constitution had come to an end.  

In order to think of response options, they were given a so called reflection period until 

mid 2007. During this period some of the Member States continued on the process  

of ratification of the Constitution, while others - Denmark Ireland, Poland, Portugal, 

Sweden, Czech Republic and the United Kingdom - interrupted the process. After  

the Finnish Presidency started the second half of 2006 to verify different options, how 

will be further continued the project of adapting general contractual conditions, in June 

2007 the EU Council after a lot of negotiations succeeded - in particular due to the strong 

resistance of Poland against the provided voting system in the Council - to adopt  
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a mandate for a governmental conference, which by the end of the year had to conceive 

details about a new reform treaty. This became possible thanks to the concessions that 

were made to the special requirements of Poland, but also for a number of other member 

states. 

The mandate contained proposals aiming the elimination of constitutional 

terminology, but also the attempts to recover the substantial elements, for example, in the 

decision-making procedures in the field of foreign policy. Even agreeing to the term 

"reform agreement" this new project or better update version, was to be given - 

constitutional character. Besides it was not planned the existing treaties to be replaced by 

a single one, but the latter only needed to be changed and the initial agreement on the 

European Community would be now given a new name, namely "The agreement about 

the functioning of European Union" . 

Governmental Conference, in which, in addition to representatives of Member States and 

legal experts, took part members of the European Parliament was held for the first time 

on July 23, 2007. During the October meeting of the European Council, Poland were 

again made special concessions. It was given the post of a new permanent prosecutor  

at the European Court, the number of whose members had to grow from eight to eleven. 

Thus the prepared agreement was signed on December 13, 2007 in Lisbon under the 

Portuguese Presidency.  

Ratification in the Member States 2008-2009 

The signing of an agreement does not mark the completion of the procedures, but  

at this moment begins the difficult and often unpredictable road of ratification  

by member states in accordance with their respective legislation. 

In this way increased the pressure on the Eurosceptic presidents of Poland and the 

Czech Republic to abandon their tactics of delay. Lech Kaczynskii signed the Treaty on 

October 10, 2009 during a ceremony in Warsaw, while his Czech counterpart, Vaclav 

Klaus, did so on November 3, 2009, after the Czech constitutional court had confirmed it 

as compatible with the Constitution. They were already established all the prerequisites, 

that the Lisbon Treaty could enter into force on 1 December 2009. In this way had ended 

- at least temporarily - a very long road, which was launched in the failed Treaty of Nice. 

A road through which we may come to know the reasons for stagnation and continuing 

carrying on the EU project. 

Step 6: The innovations of the Lisbon Treaty at a glance 

This part, which concludes the elaboration of EU development and at the same time 

convey a summary of the currently valid legal basis EU is divided into four subheadings 

Changes compared with the Constitution Agreement 

A first difference lies in the fact that the Lisbon unlike what was foresight that the 

existing contractual bases were to be completely replaced with new ones, on the contrary 

the existing treaties will continue to remain valid and will only suffer some changes. This 

means that there remains a Treaty of the European Union and another agreement, which 

contains the totality of the existing regulatory framework of the European Community 

with the communitised political sectors, but already called in a different way: "Treaty  

on the functioning of the European Union ". 

The term "constitution" is eliminated, even some other redefinitions, such as High 

Representative for Foreign Policy and Security instead of the planned term, "Foreign 
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Minister of the Union" or commandments in place of "European laws" . Here it becomes 

clear the attempt to minimize the significance of these changes somehow, to respond  

so some reservations expressed by member states. In the EU Council changes  

the calculation of the qualified majority. The new model of the double majority, which 

takes into consideration in the most appropriate way the varied population number in the 

member countries and for which (originally) was thought to be immediately useful,  

will be applied in an unlimited way not earlier than 2017 - this especially because of the 

resistance of Poland. 

In addition there will not be the forecasted reduction of the Commission, which was 

supposed to bring increased efficiency of this body, but would have made that not every 

Member State could have at any time their own commissioner as a representative. Due  

to opposition by some small countries but also assuming that this point had been one  

of the main reasons that have led to the failure of the first referendum, the European 

Council decided in December 2008 not to take this into consideration 

 

Changes in institutions 

The objective of the seven institutions (European Parliament, European Commission, 

the European Court, the EU Council and the Council of Europe, the European Central 

Bank and the Office of Audit EU - Article 13 of the Treaty of the EU) is to improve the 

efficiency of individual institutions and their interaction as well as increase the 

transparency of their activities to the EU citizens. 

 

European Parliament (EP) 

EP is the only directly elected and thus the most legitimate particular body, which the 

Lisbon Treaty has given a significant increase of powers. This has to do with the fact that 

the previous procedures of co deciding - qualified already as "regular legislative 

procedure" – are now in use in most cases, even in the policies of the common 

agricultural and police cooperation and justice system within the criminal cases (before 

the third column). These regular legislative procedures, described in detail in Article 294 

of the Treaty on the functioning of the European Union, makes the EP in the context of 

legislative procedures a player with equal rights with the Council of the EU. That is to 

say that no one can enact a law without the consent of the other. 

At the conclusion the Lisbon Treaty changes even the way of the distribution of seats 

between member states. With the Treaty of Lisbon the maximum number of MPs to  

a country was reduced from 99 to 96, while the minimum number rose from 6 to 6 (mass, 

from which benefited Estonia, Luxembourg, Malta and Cyprus). The total number was 

determined 750 plus the Speaker of the Parlament (instead of 736, which came after the 

European Parliament elections 2009). 

 

European Commission 

Changes in the European Commission remain very limited. Important for our issues 

and the overall picture seems to be first and foremost the strengthening of its exclusive 

right to take initiatives while reducing exceptions, in which the Council can make 

proposals for EU laws. This concerns for example the internal policies and MOJ, 

therefore former third column. 
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The second amendment provided for in Article 17, of chapter 5 of the EC Treaty,  

the reduction of the members in two-thirds the number of member states will not be 

realized. After the first referendum in Ireland, the European Council had decided not  

to allow its entry into force. 

 

The Council of the European Union 

Innovations in the Council of the European Union, the main task of which  

is Lawmaking (together with EP), dealing primarily with decision-making procedures, 

which feature a presentation more clearly presented in the "procedurial changes". Unlike 

the European Council, for which the Lisbon Treaty determined a fixed president, who is 

elected every two and a half years here, this element remains within the six-month rate  

of change of the Presidency. This brings us to the newness of the second, namely the fact 

that the Council of the current General Affairs and External Relations, which gathered 

the foreign ministers, the Lisbon Treaty is divided into a Council for General Affairs  

and at a Council on Foreign Relations. In the first leadership change so far as every six 

months among member states; while in the second it is permanently addressed by the 

High Representative. 

 

European Council 

European Council, which gathered heads of state and government of EU member 

states, which so far has played an important role when it comes to deciding the central 

line of the integration process, has finally taken a status as an EU institution. In addition 

it is recognized the position of a president elected by qualified majority for a period of 

two and a half years. In this way it is designed to end the shortcomings of the current 

regulation, under which heads of governments of the Member States in this task replaced 

every six months (lack of continuity, work overload particularly for small countries etc.). 
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WASTE MANAGEMENT – RECENT TRENDS AND CHALLENGES. 

CASE OF ALBANIA 

 
 

Introduction  

Nowadays, the amount of waste production is increasing due to the increase  

of population. Therefore, it becomes more and more important to manage them, in order 

to reduce their amount,  reduce environment pollution as well as to affect economy  

in a positive way. Different countries, use different ways to manage them according  

to their national policies.  

Taking into consideration system complexities, the integrated nature of materials and 

pollution, appears the need use the most efficient way, because it can happen that trying 

to solve a problem, it can be created a bigger and complex problem with high costs for 

country, its economy and its population. Maybe, methods used to manage waste, need  

to change, to be more efficient and less expensive.   

This paper provides an overview of waste management, methods used in the European 

Union.  It will give also advantages and disadvantages of using each of them, as well  

as what are conditions created in order to make these practices useful and efficient.  

The most important part, is based on challenges of waste management. 

According to business dictionary, waste management is “the collection, transportation 

and disposal of garbage sewage and other waste products”. Waste management 

encompasses management of all processes and resources for proper handling of waste, 

from maintenance of waste transport trucks and dumping facilities to compliance with 

health codes and environmental regulations
211

. 

According to literature, Waste management is the “generation, prevention, 

characterization, monitoring, treatment, handling, reuse and residual disposition of solid 

wastes”. There are various types of solid waste including municipal (residential, 

institutional, commercial), agricultural, and special (health care, household hazardous 

wastes, sewage sludge).” Waste management constitutes a procedure that should preserve 

sustainability, while the efficiency of the technologies should in any case insure social 

acceptance, environmental protection and economic viability (Marconsin & Rosa, 

2013)
212

. 

                                                           
211 Definitions : Article 3(1) of Directive 2008/98/EC, defines waste as “‘any substance or object which 

the holder discards or intends or is required to discard’. Waste represents loss of resources in the form of 

materials and energy. According to European Commission, Directive 2008/98/EC on waste explains when 

waste ceases to be waste and becomes a secondary raw material (so called end-of-waste criteria), and how to 

distinguish between waste and by-products.  
212 Waste management hierarchy: 

Landfill: this way of waste management is the oldest form used to treat waste and the least desirable 

option because it has adverse impacts such as the production and release into the air of methane, a powerful 

greenhouse gas 25 times more potent than carbon dioxide.  

Resource recovery: this way is used to extract disposed materials for a specific next use such as 

recycling, composting or generating energy. Poor or incomplete burning of waste materials can result in 

environmental and health damage through the release of hazardous chemicals, including dioxins and acid 
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Advantages and disadvantages of waste management 

Some advantages and disadvantages of waste management 
Advantages Disadvantages 

-The greatest advantage of waste management is 

clean and fresh environment  

- Conserves energy 

- Waste management reduces environment 

pollution 

- Increases revenues generated by the waste 

management 

-Helps to make money 

-creates employment 

 

-Danger to the human health. 

- Short life of the resultant product  

-Not always cost effective 

-There is the possibility to produce low quality 

jobs. 

- Daily basis collection of garbage will make 

the streets look unpleasant and unhygienic  

  

1. Recent  trends  of  waste management 

Some facts  

Due to changes and rise in using of hi-tech products, the amount of waste is increasing 

and their nature is changing. We now find complex mix of materials, including plastics, 

precious metals and hazardous materials. This means changes in environment, pollution 

and greenhouse gas emissions, contributing directly to climate changes, affecting 

population.
213

Taking into consideration these facts, we go to the conclusion that  

it is important to find the proper waste management in order to have efficiency  

and sustainable growth of European union countries economies. European Union has 

undertaken a series of action plans and policies in order to reduce negative health 

impacts, to be cost efficient and to have positive impact in the economy.
214

  

                                                                                                                                                               
gases. According to literature, a number of studies on municipal solid waste (MSW) have indicated that 

administration, source separation and collection followed by reuse and recycling of the non-organic fraction 

and energy and compost/fertilizer production of the organic waste fraction via anaerobic digestion to be the 

favored alternatives to landfill disposal. 

Recycling and composting: Recycling is the process of converting waste materials into reusable objects. 

This way is used to prevent waste of potentially useful materials, reduce the consumption of fresh raw 

materials, energy usage, air pollution from incineration and water pollution from landfilling. Composting  

is nature's process of recycling decomposed organic materials into a rich soil known as compost. Types  

of composting are backyard composting, worm composting and grass cycling. 

Waste reduction and reuse: Waste reduction is the way used to lower amount of waste produced and the 

most favored option, whether waste reuse is the way of using materials repeatedly. 
213 According to European Commision, on average, each of the 500 million people living in the EU throws away 

around half a tonne of household rubbish every year. This is on top of huge amounts of waste generated from 

activities such as manufacturing (360 million tonnes) and construction (900 million tonnes), while water 

supply and energy production generate another 95 million tonnes. Altogether, the European Union produces 

up to 3 billion tonnes of waste every year.    
214 Recent actions: 

-The EU’s Sixth Environment Action Programme (2002-2012),that identified waste prevention and 

management as one of four top priorities. 

-The 2005 Thematic Strategy on Waste Prevention and Recycling resulted in the revision of the Waste 

Framework Directive, the cornerstone of EU waste policy.  

-The Directive focuses on waste prevention and puts in place new targets which will help the EU move 

towards its goal of becoming a re cycling society. It includes targets for EU Member States to recycle 50% of 

their municipal waste and 70% of construction waste by 2020. According to the Directive, prevention is the 

best option. 

https://en.wikipedia.org/wiki/Municipal_Solid_Waste
https://en.wikipedia.org/wiki/Landfill
https://en.wikipedia.org/wiki/Waste
https://en.wikipedia.org/wiki/Energy
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As Europe has focused waste management on waste hierarchy, there is an evidence 

that less waste is landfilled. It is used more and more waste prevention
215

.  

 

Some best practices in waste management 

These are some best practices of European countries regarding waste management 

based on what they target, are they innovative or not, are them replicable, representative 

and effective? 

a. Eco-Emballages Packaging Advisory(France)
 
 

Objective: Members of Eco-Emballages are supported in their waste minimization 

efforts by training and consulting services on efficient packaging design and by help 

assessing and redesigning existing packaging strategies. Eco-Emballages student 

partnerships usually deliver a packaging reduction of 10 to 20% by weight.  

Results: Packaging audits result in an average 0.4% increase in turnover. The result of 

eco-design education is harder to quantify, but the integration of waste prevention 

principles at the design stage has evident long-lasting ramifications for packaging waste 

in the environment 

b. Flander Waste Prevention Plan(Belgium) 

Objective: The overall aim of waste prevention in Flanders is to reduce the amount of 

residual household waste per inhabitant per year to 150kg. This waste should then  

be incinerated for energy recovery. All other household waste should be prevented, 

reused or recycled.  

Results: Since 1995, the quantity of residual waste has been halved. Overall generation 

of waste has been approximately steady since 2000, while the amount landfilled has been 

reduced to near zero. The vast majority of waste is recycled or reused, and about one 

quarter is incinerated. 

c. Menu Dose Certa (Portugal) 

Objective: Menu Dose Certa (Portugal) The pioneering Menu Dose Certa or Right-

Sized Menu project aims to support restaurants in creating menus that generate less food 

waste. Porto’s waste management organization LIPOR aims to reduce food waste by 48.5 

kilos per year per restaurant client by 2011 by promoting a balanced diet raising 

awareness of food waste. That means changing attitudes and behavior to eating and 

encouraging restaurants to cut portion sizes and serve better-balanced meals. 

Results: The initiative combats food waste in restaurants, increases public awareness 

of the issue, and promotes a balanced diet. In the region LIPOR serves, the average 

person generates 500 kilos of waste per year, so the company’s 100 kilo reduction target 

is an ambitious goal, though it is too early to report on their progress. 

                                                           
215 Some facts regarding waste management in some European Countries(Eurostat, 2012): 

-Estonia, Slovenia and Belgium are the countries who has the best performance regarding waste 

avoidance and recycling. They do not generate too much municipal waste but they have an acceptable level  

of waste that are recycled and composed. 

-Germany generates a lot of waste and the percentage of waste recycled is 65%;  

-Slovakia recycles 13% of waste generated, but it also does not generate too much; 

According to Eurostat,2014 in the European Union (EU): 

-the amount of municipal waste generated per person in 2014 amounted to 475 kg,  

-of the 475 kg of municipal waste generated per person in the EU in 2014, 465 kg per person were treated 

in different manners: 28% was recycled and another 28% landfilled, 27% incinerated and 16% composted.  
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d. Eco-Point Initiative(Italy) 

Eco-point initiative (Italy) Dry food sold in bulk through dispensers at Italian 

supermarkets reduces packaging and allows customers to buy the amount they want. This 

is not only good for the environment but saves shoppers money – between 10 and 70% 

compared to the price of packaged goods. The 30 Eco-points in Italy and Switzerland 

prevent the use of an estimated 1 million packages per year. 

Results: The 30 Eco-Points in Italy and Switzerland prevent the use of an estimated 

million packages per year. In the village of Oulx for example, 2.700 kg of product  

has been sold in bulk, saving around 12.300 packages since the opening of an Eco-Point 

in 2005. 

 

2. Challenges of waste management  

Recent years, less waste are being landfilled and the focus is more and more in waste 

prevention. Europe has made periodically changes in its legislation in order to improve 

the waste management and to reduce waste amount. By improving ways of treating waste, 

health and environmental problems are reduced, economy improves and greenhouse gas 

emissions are reduced. There would be less deterioration of landscape due to landfilling. 

As mentioned above, European Union is focused on the “waste hierarchy” where 

landfilling is less preferred option and waste prevention the most preferred
216

. Focused  

on this issue, waste management seems to have a lot of challenges before. 

Directive 2008/98/EC gives some basic principles such as
217

: 

-waste management is required not to endanger human health; 

-not to harm environment 

-not to have risk to water, air, soil, plants or animals, without causing a nuisance 

through noise or odors, and without adversely affecting the countryside or places  

of special interest.  

As a conclusion:  Proper waste management contributes to less environmental and 

health problems, less waste amount and a sustainable economic growth. All EU member 

                                                           
216 Nowadays, challenges for all European Union Member states, is to be focused and apply the waste 

management hierarchy in the waste legislation and policies : prevention, (preparing for) reuse, recycling, 

recovery and, as the least preferred option, disposal (which includes landfilling and incineration without 

energy recovery). Also, all Member States shall adopt waste management plans and waste prevention 

programs. Europe has its own long term goal: turn itself  into a recycling society. By doing this, the aim is to 

achieve much higher levels of recycling and to minimize the extraction of additional natural resources.  

For this, Europe has its Strategy 2020 “A European strategy for smart, sustainable and inclusive growth” 

where it states : 

-Sustainable growth: promoting a more resource efficient, greener and more competitive 

economy(Europe Strategy 2020 “A European strategy for smart, sustainable and inclusive growth”) 

-"Resource efficient Europe" to help decouple economic growth from the use of resources, support the 

shift towards a low carbon economy, increase the use of renewable energy sources, modernize our transport 

sector and promote energy efficiency (Europe Strategy 2020 “A European strategy for smart, sustainable and 

inclusive growth”). 
217 This directive gives two new recycling and recovery targets to be achieved by 2020:  

- 50% preparing for re-use and recycling of certain waste materials from households and other origins 

similar to households,  

- and 70% preparing for re-use, recycling and other recovery of construction and demolition waste.  
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states shall  be focused on this aim and base their legislation and policies on these 

challenges. 

 

Case of Albania 

As Albania is a potential candidate country for European Union, it has the obligation 

to be in compliance with EU legislation regarding the waste and their management. It has 

the obligation to be focused on Waste Framework Directive (2008/98/EC).  Even though 

the level of waste generation in Albania, is below the average, waste management still 

remains at low levels
218

.  Albania has started the development of new regional landfills 

complying.. National Waste Management Plan 2010-2025 aimed at: 

- recycling/ composting 25 % of MSW by 2015  

- at recycling/composting 55 % of MSW by 2020.   

The future challenge is the development of the infrastructure for waste management.  

 

Conclusions 

Waste management has its own advantages and disadvantages in environment, health 

and economy. Finding proper way of treating them, could lead to improvement in 

environment, less pollution, less greenhouse gas emission, less health problems and 

increase in employment. European Union legislation is focused on finding new and 

efficient waste management, is trying to make e recycling society, less land filling and 

more waste prevention. Challenges for all European Union Member states, is to be 

focused and apply the waste management hierarchy in the waste legislation and policies. 

Europe is moving toward a sustainable green economy growth. 

Regarding Albania, it is making efforts toward its legislation, creating new land fills, 

using new technologies and making improvement of waste management infrastructure. 

National Waste Management Plan 2010-2025 aims moving Albania toward recycling and 

composting rather than land filling, going into 55% by 2020. 
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